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Cvil Appeal No. 4544 of 2005 i s directed agai nst the judgment and
order passed by the Division Bench of the Hi gh Court of Calcutta on
February 6, 2004 in FMA No. 3093 of 2002 confirm ng the judgnent and
order passed by the learned single Judge on July 9, 2002 in Wit Petition
No. 10667 (W of 1999.

Wit Petition No. 703 of 2004 is instituted by the petitioner in this
Court under Article 32 of the Constitution challenging the validity of
Clause (vi) of Standing Oder 20 of the Certified Standing O ders of the
Indian O | Corporation Ltd.-respondent herein being arbitrary and agai nst
the principles of natural justice.

To appreciate the controversy raised in the matters, relevant facts
may be stated in brief.

The appellant in Cvil Appeal No. 4544 of 2005 (petitioner in
Wit Petition No. 703 of 2004) joined the service of Indian GOl
Corporation (' Corporation’ for short) at Haldia Refinery-in 1973. He was
a senior officer of the Corporation. He assertedthat all throughout his
service record was good and satisfactory. He was sincere and efficient
and has worked with dedication. At several occasions, he received
appreciation for his work. There was no grievance or conplaint by the
authorities and he continued to be a 'devoted enpl oyee’ of the
Corporation. It was, no doubt, stated that in 1987, a charge sheet was
i ssued agai nst himbut according to the appellant, “subsequently, the
Corporation was satisfied on the explanation subnitted by the appell ant
that there was no substance in the allegations and the sane was,
therefore, withdrawn.. On 11th March, 1988, the appel lant was pronoted
as Qperator 'A Special Grade. It is the case of the appellant that his next
door nei ghbour was one Ms. Parul Jana, who was Sister-in-Charge in the
Refinery Hospital at Haldia. Parul Jana was treating the appellant as her
brother. The relationship between both the famlies was close and cordia
and whenever necessary, Parul Jana used to call the appellant as one of
her famly menbers. Parul Jana suddenly devel oped heart problemin
May, 1999. She was, therefore, required to be admtted for treatnent in
Apoll o Hospital, Madras. At |ate night hours on 5th May, 1999, two sons
of Parul Jana rushed to the appellant in grave anxiety and infornmed him
that they failed to get positive information about their nother and they
were extremely worried. They, therefore, requested the appellant to
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extend his hel ping hand to get proper information about the health of
their nother. The appellant advised themto go to the Refinery Hospital.
Since the Refinery Hospital, Haldia had referred the case of Parul Jana to
Apoll o Hospital, Madras, they would be able to get information from
Hal di a Hospital. Sons of Parul Jana requested the appellant to

acconpany themto the hospital. The appellant being an enpl oyee and
wel | -known for his work in the hospital, could not refuse the reasonable
request of two persons and accordi ngly acconpanied them On reaching

the hospital, they found the office of the Chief Medical O ficer, Dr.

Bhatt acharya, open and he was al so available. According to the

appel l ant, two sons of Parul Jana approached Dr. Bhattacharya and
requested himto give information about their nother who was ailing and
admtted to Apollo Hospital, Madras. Dr. Bhattacharya said nothing in
spite of repeated requests by sons of Parul Jana. On the contrary, Dr.
Bhatt acharya wi thout any reason, flared up and told themthat he was not
supposed to provide information about Parul Jana to anyone and

everyone. When sons of Parul Jana insisted to have information fromDr.
Bhattacharya, the latter told themthat they should not worry about their
not her ‘and in-the event of her death, the Corporation would arrange to
bring the dead body from Apollo Hospital, Madras to Haldia and the

body woul d be handed over to the sons. According to the appellant, he
continued to be a silent spectator all throughout. Sons of Parul Jana were
seriously shocked and di sturbed on such statenment being nmade and they

rai sed objection against the behaviour of Dr. Bhattacharya. Dr.

Bhatt acharya cal |l ed several persons in the hospital and directed themto
throw all persons including the appellant out of the hospital prem ses.
Sons of Parul Jana could not control thenselves. The appellant was al so
not spared. Being a heart patient and already had undergone heart

surgery, he was very nuch upset as outsiders brought by Dr.

Bhat t acharya started pushi ng and draggi ng the persons including the
appel | ant and sons of Parul Jana out of the hospital. The appellant was
bewi | dered and notionless for sone tinme.” The appellant apprehended

that Dr. Bhattacharya woul d create a situation which nmay adversely

af fect appellant’s health. There was heated exchange of words which
resulted in commotion. There was scuffle on the arrival of outsiders and
two sons of Parul Jana out of hospital prem ses. The appellant

i medi ately contacted the General ‘Manager (Projects) and requested him

to help to control the situation. Wen the General Manager reached the
hospital, the appellant explained the situation to him The Genera
Manager also net Dr. Bhattacharya to get true-and correct facts as to how
the incident had happened. The Ceneral Manager then advi sed the

appel l ant to go back. Imediately, the appellant left the hospital. 1In the
entire incident, asserted the appellant, save and except acconpanyi ng

sons of Parul Jana, he did nothing. He was not involvedin the incident in
any manner whatsoever. It was the Chief Medical Oficer, who al one

was responsible for the entire unfortunate situation. He also/inflicted
injuries on two sons of Parul Jana. Dr. Bhattacharya, however, cooked

up a fal se case against the appellant alleging that the appellant had
assaulted and injured him On 6th May, 1999, i.e. on the next day, the
Chief Medical Oficer, Dr. Bhattacharya reported to the managenent that

at the late night hours of 5th May, 1999, the appellant |ed by a bunch of
hool i gans had visited the hospital, assaulted him i.e. Dr. Bhattacharya
and abused and threatened other officers. On the basis of the said
conplaint, on the sane day, i.e., on 6th My, 1999, the General Mnager

of the Corporation dism ssed the appellant for allegedly assaulting the
Chief Medical Oficer. No notice was issued, no explanation was sought,
no charge sheet was filed, no disciplinary enquiry was instituted and no
opportunity of hearing was afforded to the appellant. It was stated that in
the interest of security of Refinery, the General Manager had to take firm
action imediately. Crimnal proceedings were also initiated and a
crimnal case was filed against the appellant for offences punishable
under Sections 147, 149, 341, 323 and 506 of the Indian Penal Code.

The General Secretary of Haldia Refinery Enployees’ Union objected to

unl awful and arbitrary disnissal of the appellant and wote a letter to the
Corporation requesting it to reinstate the appellant. No positive action
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however, was taken by the Corporation. |In the circunstances, the
appel | ant was constrai ned to approach the Hi gh Court of Calcutta by
filing a Wit Petition on May 12, 1999. On May 13, 1999, the |earned
single Judge, in view of the urgency of the matter, dispensed with the
requi renment of Wit Rules, took up the matter for adni ssion-hearing and
directed the appellant to serve copies of the wit petition alongwth
annexures upon all respondents within a week and to file affidavit of
service on the next returnable date which was fixed as 28th June, 1999.
Ex parte ad-interimrelief was also granted till June 30, 1999. Being
aggrieved by the order passed by the |l earned single Judge granting ex
parte ad-interimrelief, the Corporation approached the D vision Bench
and the Division Bench by an order dated June 22, 1999 set aside the
order passed by the | earned single Judge. According to the D vision
Bench, in the facts and circunstances of the case, it was not proper for
the | earned single Judge to have passed ex parte ad-interimorder. The

appeal was accordingly di sposed of. So far as crimnal case is
concerned, the |earned Judicial  Mgistrate before whomthe case was
pl aced for hearing disposed it of on 5th April, 2002 and the appellant was

acquitted., The Wit Petition came up for hearing before the | earned
singl e Judge who di smssed it on July 9, 2002. The appellant preferred
an appeal before the Division Bench agai nst the order passed by the

| earned single Judge which, as stated above, cane to be dismissed by the
Di vi sion Bench. Against the said order, the appellant had approached
this Court by filing Special Leave Petition on May 17, 2004.

When the matter was placed for adm ssion on July 27, 2004, notice
was issued by this Court. On July 25, 2005, it was placed before a two
Judge Bench. Leave was granted and the Court passed the follow ng
order:

"Del ay condoned.
Leave granted.

In view of the fact that there are conflicting
decisions in the case of Wrknmen of Hndustan Steel Ltd.
vs. Hindustan Steel Ltd. & Os. reported in 1984 (Suppl.)

SCC 554 and in the case Hari pada Khan vs. Union of

India & Os. reported in 1996(1) SCC 536 it will be
appropriate that this matter be considered by a | arger
Bench. Papers be placed before Hon' bl e the Chief Justice
for necessary orders."

It may be stated at this stage that on Novenber 20, 2004, the
appel l ant herein instituted a substantive petition under Article 32 of the
Constitution and challenged the validity and vires of Cause (vi) of
Standing Order 20 of the Certified Standing  Orders of the Indian QO
Corporation since he had not challenged the validity of the Standing
Orders before the Hi gh Court of Calcutta. On January 20, 2005, notice
was issued and the Wit Petition was ordered to be tagged with S.L.P. (0O
No. 21248 of 2004 (Civil Appeal NO. 4544 of 2005). That 'is how, both
the matters have been pl aced before us.

We have heard the | earned counsel for the parties.

M. P.P. Rao, |earned Senior Advocate, appearing on behalf of the
appel | ant contended that the respondent-Corporation is "State’ within the
neani ng of Article 12 of the Constitution and every action of the
Corporation, therefore, must be in confornmity with the fundanmental rights
guaranteed by Part 11l of the Constitution. According to him Standing
Order 20, and in particular Clause (vi) thereof, is arbitrary, irrational and
ultra vires Article 14 of the Constitution inasnuch as it enpowers and
aut hori zes the General Manager of the Corporation to dismss an enpl oyee
wi thout following the rule of audi alteram partem and w thout observing
the principles of natural justice. Such a rule, subnmtted M. Rao, violates
the fundamental principles of justice and infringes Article 14. A sinmilar
provision in the nature of second proviso to Article 311 (2) of the
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Constitution have been interpreted in several cases by this Court and it has
been hel d that save and except grave situations, no enpl oyee can be

di smi ssed or renoved from service w thout observing the rules of natura
justice. Such provisions have al so been held to be bad and agai nst public
policy under Section 23 of the Contract Act, 1872. Even if there is a term
in the contract or in a Rule, it is liable to be struck down as arbitrary and
ultra vires Article 14 as also Article 311 (2) of the Constitution. The
counsel also subnmitted that the | earned single Judge as well as the Division
Bench were wong in not relying upon the decisions cited at the Bar and in
mechani cally and blindly applying Cause (vi) of the Standing Order 20.

Even on nerits, the appellant could not be held liable. He had
nerely acconpani ed the two sons of Parul Jana to the hospital. The
unfortunate incident was the result of the behaviour of the Chief Medica
Oficer for which, he alone was responsible and the appellant coul d not be
puni shed for the misdeeds of Dr. Bhattacharya. 1t was further subnitted
by M. Rao that this is a fit case in which necessary guidelines are required
to be issued by this Court so that blanket and uncanali sed power under the
sai d provision may not be msused by the General Manager. It was also
submi tted that when the crimnal case was registered agai nst the appellant
and he was acquitted of the charges l'evel ed against him it was incunbent
on the Corporation to reinstate himin service with full back wages.

Finally, it was submitted that the appellant has reached the age of
superannuation. The question of reinstatenment is thus academc. It was,
therefore, prayed that keeping in viewthe totality of facts, the order passed
by the CGeneral Manager nay be quashed and set aside by directing the
respondent to extend nmonetary benefits to the appellant.

The | earned counsel for the respondent-Corporation, on the other
hand, supported the order. It was stated that the appellant cannot be said
to be an enpl oyee holding "civil post" under Part XV of the Constitution
and, as such, he cannot claimprotection of Article 311. He is governed by
the Rules, Regul ations and Standi ng Orders of the Corporation. The
Corporation is governed by the Certified Standing Orders. Cause (iii) of
Standi ng Order 20 provides for disciplinary enquiry against an enpl oyee
of the Corporation and taking of appropriate action on the basis of such
enquiry. Clause (vi) of Standing Oder 20, however, deals with specia
procedure in certain cases and enpowers the General Manager to dismss
or renove a workman in certain circunstances. |In bona fide exercise of
the said power, the General Manager passed an-order on 6th My, 1999 and
di sm ssed the appellant fromservice. The order is a speaking order
recordi ng reasons as to what conpelled the General Manager to-treat the
case as exceptional in nature and the General Manager was constrained to
exerci se his power under the said provision. It was also submtted that
fromthe order, it is clear that the appellant msbehaved with the staff of
the hospital and assaulted the Chief Medical Oficer and caused injuries.
To ensure nmai ntenance of discipline and taking into account severa
statenments, the General Manager had taken the inpugned action. Such an
action cannot be said to be arbitrary, irrational or abuse of power. The
counsel submitted that acquittal by a crinmnal court ' is hardly a rel evant
factor so far as exercise of power by the General Manager is concerned.
Standing Order 20 (vi) relates to special procedure in cases of exceptiona
nature. Such a provision cannot be said to be ultra vires Article 14 of the
Constitution. As far as Article 311 is concerned, it does not apply to
enpl oyees of the Corporation and hence, it cannot be invoked or pressed
into service by the appellant. It was further submtted that the appellant
had chal | enged the order of dismssal by filing a petition but he did not
chall enge the validity or vires of Cause (vi) of Standing Order 20 before
the | earned single Judge or before the Division Bench and argued the
matter on nerits and the case was deci ded against him He, therefore, now
cannot be permtted to challenge the validity of Cause (vi) of Standing
Order 20 before this Court as such chall enge woul d be barred by res
judicata or by constructive res judicata. It was also subnitted that the
order passed by the General Manager is subject to appeal under Standing
Order 21 of the Standing Orders and the appellant had exercised the said
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right by filing an appeal. The Appellate Authority considered the rel evant
provi sions of Standing Orders as also the order dated 6th May, 1999 passed
by the General Mnager and having applied its mind to the facts and

ci rcunst ances, dism ssed the appeal observing that there was no ground to
interfere with the puni shment inposed on the appellant. It was, therefore,
submitted that no case has been made out by the appellant and the appea
deserves to be dism ssed. Since the appellant had not chall enged the
validity of dause (vi) of Stranding Order 20 before the High Court, his
petition is not maintainable and may al so be di snissed.

Havi ng heard the | earned counsel for the parties, we are of the view
that the appeal as well as the wit petition deserve to be dismssed. So far
as prelimnary objection as to maintainability of the petition in this Court
and the applicability of res judicata in the appeal is concerned, it is true
that the appellant had not taken the ground as to vires of O ause (vi) of
Standi ng Order 20 either before the | earned single Judge or before the
Di vi si on Bench of the High Court. At the sane tine, however, when he
has approached this Court against the decision of the H gh Court and has
rai sed thi's ground, it would not be appropriate to preclude himfrom
argui ng the case on the vires or validity of Cause (vi) of the Standing
Order 20.  Moreover, he has also filed a substantive petition for the said
pur pose under Article 32 of the Constitution. The prelimnary objection
therefore, does not inpress us and we have allowed both the parties to
argue the case on vires of Standing Oder 20(vi) as well as on nerits.

As far as acquittal of the appellant by a crimnal court is concerned,
in our opinion, the said order does not preclude the Corporation from
taking an action if it is otherw se perm ssible. In our judgnent, the lawis
fairly well settled. ‘Acquittal by a crimnal court would not debar an
enpl oyer from exercising power in accordance with Rules and
Regul ations in force. The two proceedings \026 crimnal and departnmental \026
are entirely different. They operate in different fields and have different
obj ectives. Wiuereas the object of crimnal trial is to inflict appropriate
puni shrent on of fender, the purpose of enquiry proceedings is to deal with
the delinquent departnentally and to inpose penalty in accordance wth
service Rules. In a crimnal trial, incrimnating statenent nade by the
accused in certain circunstances or before certain officers is totally
i nadm ssible in evidence. Such strict rules of evidence and procedure
woul d not apply to departnental proceedings. The degree of proof which
is necessary to order a conviction is different fromthe degree of proof
necessary to record the conm ssion of delinquency.” The rule relating to
appreci ation of evidence in the two proceedings is alsonot simlar. |In
crimnal |law, burden of proof is on the prosecution and unless the
prosecution is able to prove the guilt of the accused 'beyond reasonabl e

doubt’, he cannot be convicted by a court of law~ In departmental enquiry,
on the other hand, penalty can be inposed on the delinquent officer on a
finding recorded on the basis of 'preponderance of probability . /Acquitta

of the appellant by a Judicial Mugistrate, therefore, does not ipso facto
absolve himfromthe liability under the disciplinary jurisdiction of the
Corporation. W are, therefore, unable to uphold the contention of the
appel l ant that since he was acquitted by a crimnal court, the inpugned
order dism ssing himfrom service deserves to be quashed and set aside.

As far as the status of the appellant is concerned, it nust be stated
that M. Rao, Senior Advocate fairly conceded at the hearing of the appea
and the wit petition that the appellant is not governed by Article 311 of
the Constitution since he cannot be said to be "civil servant’. In this
connection, it will be profitable to refer to a decision of the Constitution
Bench of this Court in Dr. S. L. Agarwal vs. General Manager, Hi ndustan
Steel Limted (H ndustan Steel Limted 1); (1970) 3 SCR 363 ; (1970) 1
SCC 177. In that case, A was appoi nted as Assistant Surgeon by the Board
of Directors of the Corporation for one year. After conpletion of the
probati on period, he was enpl oyed on contract basis and his services were
terminated in accordance with the terns of the contract. He filed a wit
petition in the H gh Court contending that his services were wongly
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term nated which was violative of Article 311 of the Constitution. The
Cor poration contended that Article 311 was not applicable to himas he
was enpl oyed by the Corporation and he neither belonged to Cvil Service
of the Union nor held a civil post under the Union

Uphol di ng the objection and considering the anmbit and scope of
Article 311, this Court held that an enpl oyee of a Corporation cannot be
said to have held a 'civil post’ and, therefore, not entitled to protection of
Article 311. According to the Court, the Corporation could not be said to
be a 'department of the Governnment’ and enpl oyees of such Corporation
were not enpl oyees under the Union. The Corporation has an i ndependent
exi stence and the appellant was not entitled to invoke Article 311.
Hi ndustan Steel Linmted (I) has been followed by this Court in severa
cases. [See Sukhdev Singh & Ohers v. Bhagatram Sardar Singh
Raghuvanshi & Another, (1975) 1 SCC 421 ; Som Prakash Rekhi v. Union
of India, (1981) 1 SCC 449 ; A L. Kalra v. Project & Equipnent
Corporation of India Ltd:, (1984) 3 SCC 316 ; Tekraj Vasandi v. Union of
India & Gthers, (1988) 1 SCC 236 ; Pyare Lal Sharma v. Managi ng
Director & Others, (1989) 3 SCC 448 ; State Bank of India v. S. Vijay
Kumar, (1990) 4 SCC 481 ; Satinder Singh Arora v. State Bank of Patial a,
(1992) Supp 2 SCC 224]

In view of the above pronouncements of this Court, there is no doubt
that the respondent-Corporation is right in submtting that the appell ant
cannot invoke Article 311 by describing himas holding "civil post’ under
the Union or a State., Article 311 of the Constitution, therefore, has no
application to the facts of the case.

M. Rao, however, placed strong reliance on a decision of two Judge
Bench of this Court in Wrkmen of H ndustan Steel Limted & Another vs.
Hi ndustan Steel Limted & Qhers, (H ndustan Steel [1); (1984) Supp SCC
554. In that case, the enployer disn ssed a worknman without holding
enqui ry and wi thout giving himan opportunity of being heard. The
power was exercised under Standing Oder 32 of the Certified Standing
Orders of Corporation.

Standi ng Order 32 read thus :
"32. Speci al Procedure in certain cases.- Were
wor kman has been convicted for a crimnal offence in a
court of law or where the General Manager is satisfied,
for reasons to be recorded in witing, that it is
i nexpedi ent or against the interests of security to
continue to enpl oy the workman, the workman may be
renoved or dismssed fromservice wthout follow ng
the procedure laid down in Standing Order 31."

The | anguage of Standing Order 32 is 'nore or less’ simlar to
Standing Order 20 (vi) of the Certified Standing Orders of the respondent -
Cor porati on whi ch reads as under
"Where a workman has been convicted for a crimnmna
offence in a Court of Law or where the Genera
Manager is satisfied for reasons to be recorded in
witing, that it is neither expedient nor in the interest of
security to continue the workman, the workman may be
renoved or di smissed fromservice wthout follow ng
the procedure laid down under 111 of this C ause.”

The workman chal | enged the action inter alia on the ground that
provi sion of Standing Order 32 is irrational, arbitrary and viol ative of
Article 311. The Court proceeded to consider the objection against
Standi ng Order 32 on the touchstone of Article 311. Describing the
provi sion as ’archai c standing order remnmniscent of the days of hire and
fire' relied upon by a public sector undertaking to sustain an utterly
unsust ai nabl e order and to justify an action taken in violation of the
principles of natural justice, the Court stated that such a provision could
not stand. Reproducing Article 311 of the Constitution, the Court held that
the m ni num requi renent of observance of principle of natural justice
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could not be dispensed with and the action taken by the Corporation was
illegal and unlawful. The Court, therefore, directed the Corporation to
"recall and cancel the order’ by reinstating the workman. The Corporation
was granted an opportunity to recast its Standing Order 32 to be brought in
conformity with the second proviso to Article 311(2) of the Constitution

The endeavour of M. Rao before us is that the above case was a
case of termnation of service of an enployee of the Corporation. The
St andi ng Order which cane up for consideration in that case was 'nore or
less’ sinmlar to the Standing Order with which we are concerned. |n spite
of the fact that the enpl oyee was engaged by the Corporation, the Court
consi dered the provisions of Article 311 of the Constitution and the
principles applicable to civil servants. It was, therefore, submitted that in
the present case also, the ratio laid down in that case may be applied and
the i npugned order passed by the Corporation nay be set aside.

W are unable to agree with M. Rao. It is no doubt true that the
provi si.on which came up for consideration before a two Judge Bench in
Hi ndustan Steel Limted (I1) was against an order passed by the
Corporation. It was simlar to Cause (vi) of Standing Order 20 which this
Court is called upon to consider. At the same tinme, however, it cannot be
over| ooked that two Judge Bench proceeded to consider the validity of the
provision on the anvil of Article 311 which could not be attracted as it was
not applicable. The point was settled and finally decided by the
Constitution Bench/of this Court in Hi ndustan Steel Limted (I).
Unfortunately, however, the attention of the Court was not invited to the
said case and in Hindustan Steel Linited (I1), the Court proceeded as if the
enpl oyees of the Corporation were governed by Article 311. Hi ndustan
Steel Limted (11) is thus per incuriam It could not have applied Article
311 had the attention of the twoJudge Bench- been drawn to the decision
of the Constitution Bench in H ndustan Steel Limted (1).

At the time of adnission hearing, reference was al so nade to
anot her two Judge Bench deci sion of this Court in Hari Pada Khan vs.
Union of India & Others, (1996) 1 SCC 536. In that case, the petitioner
who was a pernmanent staff nenber of Indian O Corporation was
involved in theft of oil and a First Information Report was | odged agai nst
him On the basis of that report, a crimnal case 'was registered and he was
arrested. Relying on Standing Order 20 (iv) of the Corporation, he was
di smissed fromservice. Standing Oder 20(iv), as then stood, was simlar
to present Standing Order 20(vi) and enpowered the General Manager of
the Corporation to dismss a workman if he had been convicted for a
crimnal offence in a court of law or if the General WNManager was satisfied
for reasons to be recorded in witing that it was neither expedient nor in
the interest of the Corporation to continue the workman in service.
Standi ng Order 20(iv) read thus;

"Where a workman has been convicted for a crimuna
offence in a Court of Law or where the Genera

Manager is satisfied for reasons to be recorded in
witing, that there is neither expedient nor in the
interest of security to continue the workman, the

wor kman may be rempved or di sm ssed from service

wi t hout follow ng the procedure |aid down under 111 of
this clause."

The action of the Corporation was chall enged by the dism ssed
enpl oyee. Uphol ding the order of the Corporation, this Court held that the
action could be taken. The Court stated that the rule had been nade by the
Corporation with the intention to prevent an enpl oyee of the Corporation
served with a charge sheet and arrest in furtherance thereof from
continuing in service.

M. Rao, however, placed reliance on the follow ng observations
"Of course it would be subject to the result of the trial
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Conti nuance of the officer involved in an of fence woul d
be an affront to good and di sciplined conduct of

wor kmen. His continuance in service of the

Cor porati on woul d denoralize the service. Therefore, it
was nmost expedient in the public interest not to hold any
further enquiry and terminate his services forthwith
However, it would be subject to the result of the trial."

The endeavour of M. Rao is that this Court had expressly stated in
Hari Pada Khan that an order of dismissal fromservice would be subject
to result of the trial. |In the present case, a crimnal case was registered
agai nst the appellant and he was prosecuted. The prosecution, however,
resulted in acquittal of the appellant. As per the ratio in Hari Pada Khan
submtted M. Rao, the appellant is entitled to reinstatenent.

We are unable to accept the contention. It is true that in Hari Pada
Khan, this Court upheld the order of dismssal by expressly observing
that it would be subject to result of trial but what M. Rao forgets is that
in Hari Pada Khan, the power was exercised by the General Manager
not under the second part of the Standing Oder 20 (iv), but on the first
part thereof, which covered cases of conviction of a workman for a
crimnal offence. The second part dealt with satisfaction of the CGenera
Manager about expedi ency of not keeping a workman in service. Since
the power was exercised by the General Mnager on the first part and the
basis was registrationof a of crim nal case agai nst the workman,
obviously, this Court was justified in observing that when the action was
taken on the basis of pendency of a criminal case, the action of dismssa
of the workman nust abide by the result of the trial. The facts of the case
before us are totally different. ~ In this case, the General Manager has
exerci sed the power under the second part of the Standing O der 20(vi)
whi ch enmpowered himto take action on satisfaction for reasons to be
recorded in witing that it was not in the interest of security to continue
the workman in service. The direction in Hari Pada Khan, therefore,
does not apply to the factual matrix of the present case for clainmng relief
by the appel |l ant.

The appellant in Hari Pada Khan relied upon Hi ndustan Stee
Limted (I1), and submitted that in that case, this Court struck down a
simlar provision being violative of natural justice and al so violative of
Article 14. The Court, however, held that the principles of natural justice
had no application when the authority was of the opinion that it would be
i nexpedi ent to hold an enquiry and it woul d be agai nst the interest of
security of the Corporation to continue in enploynent the offender
wor kman when serious acts were likely to affect the foundati on of the
institution. The Court also noted that a simlar provision was held valid
and intra vires by this Court in Mathura Refinery Mazdoor Sangh v.
Deputy Chi ef Labour Comm ssioner & Others, Special Leave Petition
(Givil) NO 11659 of 1992, decided on November 13, 1995.

M. Rao then contended that even though the provision of Article
311 of the Constitution do not apply to the appellant being an enpl oyee
of the Corporation, the general principles behind the said provision would
apply to the enpl oyees of the Corporation also. He, therefore, subnmitted
that while dealing with the case of an enpl oyee of the Corporation,
second proviso to Article 311(2) and the decisions of this Court in
interpreting the said provision would be kept in mnd by the Court. He
al so submitted that the Corporation, being the "State" within the neaning
of Article 12 of the Constitution, Article 14 would apply to the
respondent and an order passed or action taken arbitrarily and w t hout
conplying with the principles of natural justice nust be held null and
voi d.

Reference in this connection was nmade to a deci sion of
Constitution Bench in Union of India & Another vs. Tulsi Ram Patel,
(1985) 3 SCC 398. In Tulsi RamPatel, certain civil servants were
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di sm ssed from service by way of penalty by the Governnent by
i nvoki ng the second proviso to Article 311(2) of the Constitution. They
chal l enged the validity of the orders inter alia on the ground that the
action was agai nst the principles of natural justice and second proviso to
Article 311(2) could not have been invoked. This Court was, therefore,
call ed upon to consider the legality and validity of the orders in the |ight
of the provisions of Article 311 (2) and observance of principles of
natural justice.

By mpjority of 4 : 1, the Court upheld the action of the Governnent
of invoking exceptional power under the second proviso to Article
311(2). The Court observed that the principles of natural justice have
cone to be recognized as a part of the guarantee contained in Article 14
of the Constitution and violation thereof would nmean that the action
woul d be arbitrary and irrational. The Court also stated that Article
311(2) required that before a civil servant is dism ssed, renpoved or
reduced in rank, an enquiry nust be held and reasonabl e opportunity of
bei ng heard nust be afforded to himin respect of the charges |eveled
agai nst- him The Court, however, observed that in certain circunstances,
application of the principles of natural justice could be nodified and even
excluded.. Both in England and in India, it is well established that where
aright to a prior notice and an opportunity to be heard before an order is
passed woul d obstruct in taking of pronpt action, such a right could be
excluded. It could al'so be excluded where the nature of the action to be
taken, its object and purpose and the scheme of the relevant statutory
provi sions warrant /its exclusion. The maxi m audi alteram partem could
not be invoked if inport of such maxi m woul d have the effect of
paral yzi ng the admnistrative process or where the need for pronptitude
or the urgency so denmands. The Court stated that if |egislation and the
necessities of a situation can exclude the principles of natural justice
i ncluding the audi alterampartemrule, a fortiori so can a provision of
the Constitution, for a constitutional provision has a far greater and al
pervadi ng sanctity than a statutory provision. It also stated that the
principles of natural justice having been expressly excluded by a
constitutional provision, nanmely, the second proviso to Article 311(2), it
could not be reintroduced by a side door by providing for the enquiry.
The Court, however, hastened to add that where the second proviso to
Article 311(2) is applied on an extraneous ground or a ground having no
relation to the situation envisaged in that clause, the action would be
mal a fide and void. 1In such a case, invalidating factor nay be refereable
to Article 14. The second proviso to Article 311(2) was based on public
policy, in public interest and for public good and it nust be given effect
to. Regarding opportunities to such Government servants who have been
dealt with in exercise of power under the second proviso to Article
311(2), the Court stated
“In this connection, it must be renenbered that a
government servant is not wholly w thout any
opportunity. Rules nade under the proviso to Article
309 or under Acts referable to that article generally
provide for a right of appeal except in those cases where
the order of dismissal, removal or reduction in rank is
passed by the President or the Governor of a State
because they being the hi ghest constitutiona
functionaries, there can be no higher authority to which
an appeal can lie froman order passed by one of them
Thus, where the second proviso applies, though there is
no prior opportunity to a government servant to defend
hi nsel f agai nst the charges made against him he has the
opportunity to show in an appeal filed by himthat the
charges made against himare not true. This would be a
sufficient conpliance with the requirements of natura
justice. In Maneka Gandhi case and in Liberty Ol Mlls
v. Union of India, the right to nake a representation
after an action was taken was held to be a sufficient
renmedy, and an appeal is a rmuch w der and nore
effective renedy than a right of naking a
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representation.”

The submission of M. Rao is that second proviso to Article 311(2)
deals with three situations,

(i) where a person is convicted on a crimnal charge

(ii) where the disciplinary authority is satisfied for the

reasons to be recorded in witing that it is not reasonably

practicable to hold an enquiry; and

(iii) where the President or CGovernor is satisfied that in the

interest of the security of the State, it is not expedient to hold

an enquiry.

According to M. Rao, Clause (vi) of Standing Oder 20 |ikew se
takes into account two eventualities;
(i) conviction of a workman for a crininal offence by a
court of law, and
(ii) satisfaction of the General Mnager for reasons to be
recorded in witing that it is neither expedient nor in the
interest of security to continue a worknan.

He submitted that the power under C ause (vi) of Standing O der
20 is a serious inroad on the right of a workman and rmust be construed
strictly. In other words, it is a drastic provision which totally excludes
application of natural justice and audi alteram partemrule and that too
on satisfaction of 'General Manager and not of the Corporation. C ause
(c) of second proviso to Article 311(2) of the Constitution envisages the

satisfaction of constitutional functionary, i.e. President of India or
CGovernor of a State.  In the case of the respondent- Corporation, however,
the power is conferred on General Manager \026 an officer of the
Corporation. If this provision is upheld, there is every possibility and

i keli hood of power being abused or m sused. Such provision nust,
therefore, be held arbitrary and ultra vires of Article 14.

We are unable to agree with the l'earned counsel. The lawis clear
on the point. Tulsi Ram Patel dealt with a simlar provision and held it to
be constitutionally valid and intravires Article 14. Since it related to
civil servants under the Union or ‘under a State, C ause (c) provided for
the satisfaction by the President or the Governor, ‘as the case may be, "in
the interests of the security of the State". Certified Standing O ders of
the respondent - Corporation have Iimted application to the Corporation
There was, therefore, no question of security of State and hence, the
l[imted power is conferred on the General Manager of security of the
Cor por ati on. General Manager is the highest adm nistrative head of the
Corporation. So it cannot be contended that the power has been
conferred on a petty officer of the Corporation

We are equally not inpressed and hence unable to uphold the
contention that C ause (vi) of Standing Order 20 confers blanket or
uncanal i sed power on the General Manager. |In our judgnent, sufficient
gui del i nes and saf eguards have been provided in the Standing Oders,
thensel ves, such as (i) the power is conferred on the highest
adnmi ni strative head of the Corporation; (ii) eventualities have been
specifically and expressly stated in Cause (vi) of Standing Order 20; (iii)
satisfaction of the General Manager that such an eventuality has arisen
(iv) recording of reasons in witing; and (v) right of appeal against the
deci sion of the General Manager. Such a provision, in our considered
vi ew, cannot be held arbitrary or unreasonable, violative of Article 14 of
the Constitution.

M. Rao may be right in submitting that in a given case, the
General Manager nmamy not exercise the power legally, properly and
reasonably. 1In that case, the action would be held bad. Apart fromthe
fact that there is an appeal against the order passed by the Genera
Manager, an aggrieved party can al so approach a Hi gh Court under
Article 226/ 227 of the Constitution and/or this Court under Article
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32/ 136 of the Constitution. Judicial review conferred on High Courts and
on this Court by the Constitution remains unfettered and unaffected.

It is well settled that a provision which is otherwi se legal, valid and
intra vires cannot be decl ared unconstitutional or ultra vires merely on

the ground that there is possibility of abuse or m suse of such power. |If
the provision is legal and valid, it will remain in the statute book
Conversely if the provision is arbitrary, ultra vires or unconstitutional, it

has to be declared as such notw t hstandi ng the | audabl e object underlying

it.
Bef ore about five decades in A Thangal Kunju Musaliar v. M

Venki t achal am Potti & Anr. 1955 (2) SCR 1196, dealing with a simlar
contention, speaking for the Constitution Bench, Bhagwati, J. stated;

"It is to be presuned, unless the contrary were shown
that the adnministration of a particular |aw would be done

"not with an evil eye and unequal hand" and the
sel ection nade by the Governnent of the cases of

persons to be referred for investigation by the

Conmi ssion woul d not be discrimnatory."

Again, in the | eading case of State of Rajasthan & Qthers v. Union
of India & hers, (1977) 3 SCC 592, a seven-Judge Bench was call ed
upon to consider a simlar argunent. It was urged that extraordinary
power conferred by Article 356 of the Constitution could be abused.

Negativing the contention, Bhagwati, J. (as he then was) stated,;
"I't nmust be renenbered that nerely because power
may sonetinme be abused, it is no ground for denying
the existence of the power. The wi-sdom of man has
not yet been able to conceive of a government with

power sufficient to answer all its legiti mate needs and
at the sane tinme incapable of mischief". (enphasis
suppl i ed)

Very recently, in Sushil Kumar Sharma v. Union of India &
Q hers, (2005) 6 SCC 281, constitutional validity of Section 498-A of the
Penal Code was chall enged inter alia on the ground of its msuse and/or
abuse. A prayer sinilar to one which has been made before us by Senior
Advocate M. Rao was al so made in Sushil Kumar Sharma that in case
the provision is held to be constitutional and intra-vires, this Court may
formul ate "guidelines" so that innocent persons are not victim zed by
unscrupul ous el ements nmaeking fal se accusations. Reiterating the
principle that nere possibility of abuse of |egal provision would not nake
a statute invalid, the Court rejected the prayer.

Since, in our opinion, sufficient safeguards have been provided in
the Standing Orders and action taken by the General Manager under
Standi ng Order 20(vi) could be challenged in appeal under Standing
Order 21 and in the H gh Court under Article 226/227 and in this Court
under Article 32/136 of the Constitution, the sane‘cannot be held

arbitrary, unreasonable or ultra vires Article 14 of the Constitution. |[If in
a given case, there is abuse or ms-use of power, such action or order

woul d be bad. It would, however not nmake Standing Oder 20(vi) ultra

vires.

In our opinion, the |earned counsel for the respondent -
Corporation, is right that Standing Order 21 which enabl es the aggrieved
party to file an appeal is very wide. 1t reads thus:

"21. Appeals

The authorities conpetent to inpose various
penalties nentioned in Standing Orders No. 20 as well
as the appellate authorities shall be notified by the
managenment fromtine to tine. A workman on whom
any of the penalties is inposed shall have the right of
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appeal to the authority notified in this behalf. The
appeal shall be submitted within 15 days of receipt of
the order of the punishing authority, and the appellate
authority, shall dispose of the appeal within 30 days of
recei pt of the appeal

At the further enquiry, if any, held in the appeal
t he wor kman concerned shall be afforded reasonabl e
opportunity of explaining and defending his action
with the assistance of a co-worker and the Presenting
Oficer may al so be given the opportunity to furnish
further evidence. The appellate authority may al so
i npose enhance penalty after giving an opportunity to
the applicant to show cause."

Pl ai n readi ng of the above Standing Order nmakes it abundantly
clear that a workman on whom any of the penalties is inposed has a right
to appeal and the Appellate Authority has to decide such appeal of a
wor kman in accordance with | aw after affording himreasonable

opportunity. It also allows the appell ant-wrkman to have assistance of a
co-worker.  It, therefore, cannot be said that once an action is taken under
Clause (vi) of Standing Order 20, the natter is over. |n view of

exceptional situation contenplated by C ause (vi) and on satisfaction of
the General Manager ‘that -an inmedi ate action is necessary, he can

di smss or renove the workman. Such wor knan, however, may invoke

Standing Order 21 and may file an appeal” and convince the Appellate
Authority that the action taken by the General Mnager in purported
exerci se of power under Standing O-der 20(vi) was unlawful or inproper.

If the Appellate Authority is satisfied, it may set aside the action of the
General Manager and grant appropriate relief to the workman. Even if

the Appell ate Authority holds against the workman and confirns the

order of dism ssal/renoval, judicial review is available to the aggrieved
appel l ant, albeit on limted grounds. To us, therefore, it is clear that the
Standing Order 20(vi) allows the General ‘Manager to take an action in

emer gency keeping in view exceptional situation which has arisen and he

is satisfied that the workman shoul d be renmoved or dism ssed from

service without follow ng procedure laid down in Standing Oder 20(iii).
Whereas Standing Order 20(iii) deals with cases in‘general and provides
enqui ry and pre-decisional hearing, Standing Order 20(vi) is an exception
to the general rule and deals with special cases under which an action can
be taken. Since appeal is provided in-all cases, the caseis one of post-
deci si onal heari ng.

We are aware of the normal rule that a person nmust have a fair tria
and a fair appeal and he cannot be asked to be satisfied with an-unfair
trial and a fair appeal. W are also conscious of the general 'principle that
pre-deci sional hearing is better and should always be preferred to post-
deci sional hearing. W are further aware that it has been stated that apart
fromLaws of Men, Laws of God al so observe the rule of audi alteram
partem |t has been stated that the first hearing in human history was
given in the Garden of Eden. Cod did not pass sentence upon Adam and
Eve before giving an opportunity to show cause as to why they had eaten
forbidden fruit. [See Rv. University of Canbridge, (1723) 1 Str 557].
But we are also aware that principles of natural justice-are not rigid or
i mut abl e and hence they cannot be inprisoned in a straight-jacket.
They nmust yield to and change with exigencies of situations. They nust
be confined within their Ilimts and cannot be allowed to run wild. It has
been stated ; "To do a great right after all, it is pernissible sonmetines to
do alittle wong". [Per Mikharji, C. J. in Charan Lal Sahu v. Union of
I ndi a, (Bhopal Gas Disaster); (1990) 1 SCC 613] Wile interpreting | ega
provisions, a court of |aw cannot be unm ndful of hard realities of life. In
our opinion, the approach of the Court in dealing with such cases should
be pragmatic rather than pedantic, realistic rather than doctrinaire,
functional rather than formal and practical rather than ’precedential’
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M. Rao urged that the General Manager has mechanically and
wi t hout considering the facts of the case has passed the order under
Standing Order 20(vi) and on that ground also, it deserves to be set aside.
Now, the order passed by the General Manager in the exercise of power
under Standing Order 20(vi) dated 6th May, 1999 is on record. It is a self-
contai ned order. Detailed reasons have been recorded by the Cenera
Manager inter alia stating that the appellant herein had | ed a bunch of
hooligans to Hal dia Refinery Hospital and assaulted and abused Dr.
Bhatt acharya, the Chief Medical Oficer, when he was in the hospita
al ongwi th other doctors attending a critical patient in the indoors. The
appel | ant had sl apped, kicked, pushed around and dragged Dr.
Bhatt acharya. The appellant alongwith his associ ates prevented anyone
present there from nmaki ng any contact outside even on phone. On
conm ng to know about the incident, sone officers reached the site. They
were al so abused and threatened by the appellant. The General Manager
then went through the conplaints/reports of various persons present
during and i medi ately after the incident and on careful exami nation of
the material, he was satisfied that the appellant indul ged hinself in the
acts of violence without any valid reason or conpelling circunstances or
provocati'on. Those acts of appellant resulted into an atnosphere of
terror being created within the hospital prem ses. The doctors of the
hospital have jointly submitted a representati on expressing their concern
and denoralizing and terrorising effect that was created in the m nds of
the hospital staff. The General Manager al so noted that the situation had
arisen out of the incident which resulted into suspension of the hospita
services resulting into great inconveni ence being caused to the residents
of the Refinery Township. The Oficers’ Association which was the
recogni zed Uni on had condemmed the incident and demanded stern
action. The Ceneral Mnager perused the Menorandum subnmitted to
him by the representative of Indian Medical Association of Hal dia and
Chai t anyapur Branches and the Associ ation of Health Services Doctors
(WB), Hal dia Branch, condemming the incident and assault on Dr.
Bhattacharya. The General Manager noted that the appellant was not
directly connected with the case of Parul” Jana, the Head Sister-in-Charge
of Hal dia Hospital, who was undergoi ng treatnment at Apollo Hospital
Madr as, which was reported to be undertaken on 3rd May, 1999
successfully. The General Manager was satisfied that the acts of the
appel | ant of threatening, intimdating and assaulting senior-officer of the
Refi nery Hospital and abusing and behavi ng unmannerly with superi or
authority anmounted to subversive and prejudicial to the interest of the
Corporation. He was also 'satisfied and ’'convinced that the said acts of
m sconduct were ’'very grave and serious’. Those acts jeopardized the
normal operation not only of the Refinery Hospital but also of the
Corporation. Besides carefully exam ning the facts and circunstances,
the CGeneral Manager al so exami ned the past record of the appellant. The
appel  ant was issued with a puni shment of withhol di ng four annua
increnments with cunul ative effect for acts of msconduct. The
Managenent, however, took a | enient and nagnaninous vi ew and
revi sed the punishnent twice, first on March 12, 1990 and then on
February 4, 1997, thereby bringing down the punishnent to wi thhol ding
of only one annual increment with non-cumul ative effect. According to
the General Manager, the appellant indulged in the acts of mi sconduct
wi t hout any provocation or conpelling circunstances. ' He was,
therefore, satisfied that for serious and grave acts, action was required to
be taken again him According to the General Manager, keeping in view
the nmagnitude of the issues involved and in the interest of restoring and
mai nt ai ni ng nornmal discipline and noral e of enpl oyees of the
Corporation, and the Hospital Staff in particular and to i mediately
restore the confidence of the Officers’ comrunity, of their security in
due di scharge of their duties honourably and fearlessly, and in the interest
of the security of the Refinery, firmaction was necessary. He was
convinced that delay would seriously jeopardize the interest of the
Corporation especially the vital requirenent of providing Medica
Services to the sick and needy and the serious inpact the incident nay
have on the nornal operation of the Refinery. On those grounds, and in
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the facts and circunstances, the General Manager was satisfied that it
was not in the interest of the security of the Refinery and Staff to
continue the appellant in the enploynent of the Corporation and
accordi ngly he had dispensed with the enquiry under Standing Order
20(iii) and exercised power under Standing Order 20(vi) and passed the
i mpugned order. In our opinion, such action can never be ternmed
arbitrary, irrational or unreasonable.

When the appell ant preferred an appeal against the order passed by
the General Manager, the Appellate Authority considered the facts and
ci rcunmst ances of the case and disnmissed the appeal by an order dated 11th
Decenmber, 2001. The Appellate Authority noted that the appellant in his
Menor andum of Appeal did not deny various acts of m sconduct | eading
to the serious incident of 6th May, 1999 at Hal dia Refinery. The appellant
al so did not put forward any explanation or provocation for the
unfortunate incident but had accepted that he engaged in certain acts
whi ch he would not Iike to renenber. The Appellate Authority,
therefore, held that the acts of m sconduct were ’very grave and serious’
and were commtted without provocation or conpelling circunstances.

The Appell ate Authority al so observed that Dr. Bhattacharya
sustai ned several injuriesin the attack. According to the report issued by
Dr. Bimal Maiti, an independent doctor at Hal dia Hospital, Dr.
Bhat t acharya had the following injuries on his person;

(1) | arge echynpsis in front of right thigh
(2) | arge echynosis over right back of ‘thigh
(3) smal | abrasi on over the nose (It);

(4) | arge bruise over cheek (It);

(5) mul ti pl es scratches over cheek;

(6) tender brui se over right elbow, and

(7) haemat oni a j ust bel ow the right el bow

According to the Appellate Authority, therefore, the situation had
arisen out of the incident in which it was neither expedient nor in the
interest of the security of the Refinery and its personnel to continue the
wor kman any nore and the power was exercised by the General Mnager
under Standing Order 20(vi). The Appellate Authority noted that in past
al so, the appellant had committed m sconduct but a l'enient view was
taken and the puni shnent inposed on himwas reduced. Such
puni shnent, however, had no any deterrent effect on the appellant and he
repeated simlar acts of msconduct in-1999. There was, therefore, no
ground for further leniency. Taking into account grave and serious
m sconduct committed and their likely repercussions on the general
di sci pline and safety of officers, the punishnment inposed on hi m needed
no interference. Accordingly, the appeal was disnissed.

In our view, in the facts and circunstances of the case, it cannot be
said that either the General Manager or the Appellate Authority in
com ng to the above concl usion had commtted any error of |aw which
requires interference in the exercise of power of judicial review by this
Court.

In Satyavir Singh & G hers v. Union of India & Os. (1985) 4
SCC 252, a three-Judge Bench of this Court has held that taking of
appropriate action in exceptional circunmstances is a matter of assessnent
to be made by the disciplinary authority and nust be judged in the |ight
of the circunstances then prevailing. Normally, it is the officer on the
spot who is the best judge of the situation and his decision should not be
interfered with lightly. |In Satyavir Singh, this Court considered orders of
di sm ssal passed agai nst some of the enployees of Research and
Anal ysis Wng (RAW wi thout holding inquiry as contenpl ated by
Article 311(2) of the Constitution. The power was exercised by the
di sciplinary authority under the second proviso to Article 311(2).
Reiterating the principles laid down in Tulsi Ram Patel and uphol ding the
action, the Court observed that there are circunstances in which such a
drastic action is called for. The Court noted that it was not possible to
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enunerate the cases in which it would not be reasonably practicable to
hold inquiry under Article 311(2), but certain illustrative cases have been

hi ghl'i ghted whi ch included activities of terrorizing, threatening or
intimdating witnesses who might be giving evidence agai nst a civi
servant or threatening, intimdating or terrorizing disciplinary authority
or his famly menbers or creating an atnosphere of viol ence or general

i ndi sci pline and insubordination. The Court also indicated that though it
was a nandate of the Constitution to record reasons in witing for
di spensing with an inquiry, it was not necessary that such reasons should
find place in the final order or they should be communicated to the
delinquent. It was no doubt enphasised that it would be better if such
reasons are recorded in the order itself and conmunicated to the
del i nquent officer. Regarding suspension of a civil servant, the Court
opined that it is not necessary that the civil servant should be placed
under suspension until such time the situation is inproved and it becones
possible to hold inquiry against him According to the Court, it would be
difficult to foresee how'long the situation would |Iast and when nornal cy
woul d return or be restored.

The Court then said

“I'n certain cases, the exigencies of a situation would

require that pronpt action should be taken and
suspending a civil servant would not serve the

pur pose and soneti nes-not taking pronpt action

m ght result in the trouble spreading and the
situation worsening and at tines becom ng

uncontrol lable. Not taking pronpt action nay al so

be construed by the troubl e-nmakers as a sign of
weakness on the part of the authorities and thus

encourage themto step up their activities or

agitation. Were such pronpt action is taken in

order to prevent this happening, there is an el enent

of deterrence in it but this is an unavoi dable and

necessary conconitance of such an action resulting
froma situation which is not of the creation of the

authorities.”

In our opinion, ratio laid down in Central "I nl and Water Transport
Corporation v. Brajo Nath Ganguly, (1986) 3 SCC 156 and in Delh
Transport Corporation v. Del hi Transport Corporation Mazdoor
Congress, 1991 Supp (1) SCC 600 : JT (1990) 3 SC 725 is not rel evant or
applicable to the case on hand. In those cases, power had been conferred
on the authority to di spense with services of a pernmanent/confirned
enpl oyee. This Court, therefore, held that such a provision cannot be
said to be in consonance with law. |In Brajo Nath Ganguly, the Court
observed that the provision was agai nst public policy reflected in Section
23 of the Contract Act, 1872 and the provision was described as Henry
VIl clause.

We have al so gone through the decision of the |Iearned single Judge
as well as of the Division Bench. 1t is clear fromthe record of the case
that the Wit Petition was filed by the appellant imediately after the
order of dism ssal was passed against himand the | earned single Judge
considered the legality of the order. The |earned single Judge perused
the relevant record produced at the tinme of hearing and noted that the
al l eged incident did take place. Al persons requested for taking a strong
action against the petitioner (appellant herein) and no | enient view was
called for. Even after sons of Parul Jana canme down fromthe 1st fl oor
and informed the petitioner that their nmother’s condition was stable, the
petitioner continued the agitation. Being an enployee of the
Corporation, the petitioner had no business to | ead unruly nob resulting
in danage to property and assaulting the hospital -staff who were on duty
and were treating patients including a patient having cardi ac treatnent.

The | earned single Judge, therefore, concluded




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 16 of

16

"I'f such discipline is not considered to be grave,
do not know what nore should be appropriate to
justify the order of dismssal"

VWhen an intra-court appeal was filed against that order, the
Di vi si on Bench again considered the contentions raised by the appell ant.
Dealing with the argunent that the docunents were not given, it was
submitted on behalf of the Corporation that no such prayer was made.
The Court, therefore, observed relying on a decision of this Court in
Al'igarh Muslim University & Gthers v. Mansoor Ali Khan, AR 2000 SC
2783 that no prejudi ce had been caused to the appellant. The Court
exam ned the report and perused the record. It was disclosed fromthe
materi al placed before the Court that there was a situation which created
di sorder in the establishnent for which police had to be called for and the
General Manager (PJ) in-charge had to rush late at night. People were
frightened and there was ultimatum by staff-nenbers due to which there
was a possibility of break down of the entire system The Division
Bench, therefore, stated; "These are situations with which the person at
the spot has to deal with. The authority on the spot is the best judge of

the situation prevailing. It is he who has to assess the situation and take
steps". In the light of prevailing circunstances, the Division Bench
observed, the action could not be termed as illegal, unlawful or perverse.

Regarding nala fide, the Court noted that adequate material had not been
pl aced on record which would go to show that the order was malicious or
mal a fide. The Division Bench, therefore, dismssed the appeal

In our view, neither the |earned single Judge nor the Division
Bench has conmitted any error of |aw and/or of jurisdiction which
deserves interference in exercise of discretionary jurisdiction under
Article 136 of the Constitution. ~ As is clear, the situation has been created
by the appellant. It was very grave and serious and called for inmedi ate
stern action by the General Manager. Exercise of extraordi nary power in
exceptional circunstances under Standing Order 20 (vi) in the
ci rcunst ances, cannot be said to be arbitrary, unreasonable or mala fide.
It is well-settled that the burden of proving mala fide is on the person
maki ng the allegations and the burden is "very heavy". [vide E P
Royappa v. State of Tam| Nadu & Anr. (1974) 4 SCC 3]. There is
every presunption in favour of the administration that the power has
been exercised bona fide and in good faith. It is to'be renenbered that
the allegations of nmala fide are often nore easily made than 'nade out and
the very seriousness of such allegations demands proof of a hi gh decree
of credibility. As Krishna Ilyer, J. stated in Gulam Miustafa & Others v.
State of Maharashtra & Others (1976) 1 SCC 800; "It (Mala fide) is the
| ast refuge of a losing litigant".

We hold Cause (vi) of Standing Order 20 of the Certified Standing
O ders of the respondent-Corporation valid, constitutional and intra vires
Article 14 of the Constitution. W also hold the action taken by the
General Manager of the respondent \026 Corporation dism ssing the
appel | ant \ 026 petitioner fromservice as legal and lawful. W thus see no
substance either in the appeal or in the petition and both are, therefore,
dism ssed. In the facts and circunstances of the case, however, there
shall be no order as to costs.




