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© ment to frame schemes under the Act—Whether affects fundamental rights of

. AJOY KUMAR BANERIEE & ORS, ETC.

.- UNION OF INDIA & ORS. ETC.

. ; 121s¢ Marc)r, 1984

[Y.V. Cranpracsiup C.J., R.S. PATIAK AND SABYASACH!
- MukHARM, J1.]

Constitution (r:f India 195b, Articles T4, I9(1) (g), Article 318 & General
. Insurance Business (Nationalisation) Act 1972 Sec, 16, Right of Centraf Govern

employees of companies constituted under the Act.

Inclusion of anTAct in the Ninth Schedule does not protect order or ralifi-
catlons issued under the said Aci, £

, Scheme notified under Sec. 1(1) whether protected.

Introduction of reform through legislation—Law need not have Jr'!l"f‘m"’f
application—Piecemeal meiliod of introducing reforms—Whether pernissible—
Staiutory provision whether could be srruck down on vice of underinclusion.

k 4 .
Industrial Disputes Act 1947—iWhether eppﬁ;ab[e to general insurance com-
. panies.

General Insurance Business (Nativnalisation) Act 1972, Sec. 16(/)g).

General 1,

¢ (Rationalisation and Revision of Pay=Scales and athet
Conditions of ‘Service of Supervisory, Clerical and Subordinals Staff} St
Amendment Scheia of 1950--Scheme of 1980 relating to revision of pay .h'dfesl .
other ferins and condittons of seryice— W hether ultra vires Sec. 16(2) and !’""I‘d‘ '
- Whether suffers from vice of excessive delegation of legislative power.

Administrative Law—~—Delvpay : e ; o= Scope of. subor
ot teplebortan, veated legislation —Principles  of- e

Interpretation of Statutes—

" ] ‘el ot
Conflict between the statutes—One pecid
‘ ..M,mf_wwm: to prevail— i elwgen | ¢ : ’

Tests for determination of.

ftrrl:.m"pmwo" of slatutes~Not inere exercise in semantics—Provise™

® or delegaiing power— Constraction.
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' . A.K. BANERJEE v, UNION

,Pﬁor 10 1972, there were over 100 Insurance Companiecs—Indian and
\n The conditions of service of the Employees of these companies were
for:c'f:; d by the respective contracts of service between the companies and the
£0
‘ emplOY:Z'nml insurance companies under the General Iosurance (Emergency
om'zssions) Act, 1971, The General Insurance Business-(Nationalisation) Act,
f;;;inalionnliscd general insurance business. -

Fo;‘r merger schemes were framed in 1973 by the Central Government in
exercise of (he powers contained in s. 16(1) of the Act and four companies;
Otiental Fire and General Insurance Company, National Insurance Company
New India Assurance Company and United India Insurance Company Ltd.,
were merged into and they alone were allowed to carry on the business of
general insurance. These companies started functioning from IstJanuary, 1973
and the process of merger was completed by Ist January, 1974 when the dfore-
said four schemes came into force. ' .

The Government of India by a notification dated 27th May, 1974, framed a
‘cheme’ called the General Insurance (Ratfonalisation and Revision of Pay

Scal=s and Other Condilions of Service of Supervisory, Clerical and Subordinate

Staff) Scheme, 1974 in cxercise of the powers conferred by s- 16(:¥g) of the Act.
This scheme provided for the rationalisation and revision of pay scales and other
terms and conditions af service of employees werking in supervisory, clerical and
abordinate positions and governed the pay scales, dearness allowante, other
allowaoces and other terms and conditions of the genera! insurance employess.
Paragraph 23 of the Scheme provided that the new ‘scales of pay® shall remain
in force 1ill December 31, 1976 and thereafter shall continue to be in force
tnless modified by the Central Government. '

June, 1976 anothser scheme by which amendments Were made with regard to

r."f"id'"' Fund, was Introduced. On 30th July 1977, & Scheme amending pro-
“ons regarding sick leave was also introduced. :

mlg‘:'ﬂ;':\l’;:‘!"s sqb'xnjtled a memorandum objecting to the ‘revision of pay
Tribunag = ¢ tonditions of service and wanted 8 reference to the tnfh‘xstml
fervice C ?Slﬂis IIT and 1V employees however did not accept the revision _of
i onditions, pay scales dearned allowance, etc. and raised industrial

“'Pil\a, o an 1
fmicah, There were conciliztion proceedings and there was failure to bring about
cable tettlement :

Tn 1980, (he
+ the Gov,
ang Rwhion of pﬂy‘

and Subordin

ernment introduced the General Insurance {(Rationalisation
Scales and Other Conditions of Service of Supeivisory, Cleri-
ate Staft) Second Amendment Scheme, 1980, This Scheme Which
siany g 4 ¢d by a notification dutegd Seplembere 30, 1980 made detailed provi-
Allowg, W the adjustment allowance i3 to be dealt with so far as D:arness
Tetiry Overtime Allowance, Contclbution to Provident Fund and other
“;PuhM lhn«:ﬁu Were concerned. Paragraph 7 which dealt With ‘reticement’

A 80 employee who was ia service of the Corporation befure the
.

»
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On 13th May 1971, the Government of India assumed management .

In 1976, the Board of Directors approved a palicy for promotion. On lst .

of disputes. : ) -
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commencement of the Scheme of 1980 shotfld‘ retire from' service when he tajng

the age of 60 years, but an employee, Who joins il}e service of the Cotporation
* after the cOMMERCCMENE of the Scheme wo?ld_rctlm on atta_mmg_ the age of R
+ years, The Fourth Schedule to the Scheme indicated the revised scales of pay, -

L : ! t

ST

) 4
" The petitioners in their writ petitions 1o this Court contended that the terms

#od conditions of service enunciated in 1974 being a result of bilateral agreemen, . -
. B could not be changed unilaterally to the detriment of the employees and that ye )
notification deprived the rights of the employees to receive dearness’ allowame
etc. with the rise in the cost of living index. Tt was furthee® contended that the
Schems Was violative of s, 16(2) of the Act and ultra vires Articles 14, 19(1}rg)
* “and Article 31(2) of the Constitution, and that the Constitution 44th amendmeny
. _ deleting Articles 31 and 19 cannot save the Scheme, since the amendment came
t into force only 20th June, 1979, whereas the impugned notification affecting the

b rights of the employees to emoluments took effect from 1st January, 1979.

 om -
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o g : . ~
The respondenis contested the writ petitions on ‘the ground that s, 16/6)
authorised the Central Government by notification, to 8dd, to amend or 1o vary
any scheme framed under 5. 16 and consequeritly rationalisation or revision of
pay scales Was permissible by the 1980 scheme. Moreover in comparison With
D - other employees n governmental or public scctors, the employecs of the general
insurance companies were ‘High-wage istanders’ and jt was conseguently naces-
sary 1o put & ceiling on iheir emoluments and other amenities in order 10
facilitate better functioning of the insurance companies as well as 1o subserve the
~  object and purpose of the nationalisation policy, - .

PR R

SO

m .

Allowing lho.'\ﬂ‘ri( petitions,

.

M %t o R | e e o Al

HELD : I, (a} The impugned scheme of 1986 js bad as being beyond the
5cops of the authority of the Centrat Government, under the General Insurance
Business {Nationalisation) Act, 1972, and therefore quashed, This, however, “'_'"
#ot prevent the Government, if it is so rdvised, to frame any appropriate leglse

F fation or make any appropriate amendment siving power to the Central Govert™
WENL 0 frame any scheme as it considers fit and proper.-, [290G wiABl

¢ vt

X : or 1. {b) The scheme of 1980 50 fur as itis pot selated to the nmalﬂ"‘mati;\:..
b Th:““:ff Of.hwranrf_ companics, Is not warranted by sub-s. (1) of section
#eheme s therefore bad and beyond aushority., * (2781

] . 246,

G Lfad:;ﬁgh:::aﬁe :: :Mlhﬂ v. Union of fndia & Another [1982] 2 s.C. Rnp‘.' ot
" b athak v, U, ¥ CRrop B

The Life Jnsurance Corpe alon of India & Ors. ete., [1978] 3 S.CR- P S CR-

t

i ; 981] 1
i 5. 1083, referred 1o, ratlon of India v, D.J. Buhadur & Ors., 11 J

; - |

1

2 o Lo et
e m::‘" duty of the Court ip Interpreting or construing a provision "‘l: o

” viiog or o UPderstand its meaning in the context. Interpretation ol fou
T Matute s 80t 2 mere exercise in semantics but an atempt © j

the meaning of the

< = exl 8
5 y fegisfation from the words used, understand the con!



N

e sy

. A.K. BANERJEE v, UNION .
rpose of the expressions used and thin to construs the expressions -
fns?bly- sCDl '

. v3 " ‘l"h; s;:hemg isan exercise of delegated authority. The scope and'ambig g 3

" 1 delegat ed authority must be 50 constfucd, if pc_xssib.lc, as not to make jt
~ ofsuch e of the vice of cxcessive delegation of legisiative power, In order to
. bad 1"‘::‘;0*5[ valid, 5.16 of the Act should be 5o construsd in such manner
: ::ifc;l does not-suffer from the vice of delegation of excessive legislative

suthority. [275E] > 2 a ; s
< -3 (b) Unlimited right of delegation is not inherent in the legislative power,
g G W BB S N . [275 F)

N

-, Gwaliar Rayon-S:‘ik Mz, (W) Co. Ltd. v. The Asstr, Commissioner of Sales
Tax & Ors., (1974) 28.C.R. p. 879, referred to. g :

4, Thg growth of legislative power of the execulive isa sigmificant develop-
ment of the 20th century. The theory of luisscz-faire has been given a go-by and
farge and comprehensive powers are being assumed by the State with a view 1o
improve social and economic well-being of the people. Most of the modern socio-
cconomic Jegislations passed by the legislature lay down the guiding principles of

* the legislative policy. The legislatures, because of limitation' imposed upon them
and the time factor, hardly can go into the matiers in detail. The practice of em-
powering the cxecutive to make subordinate legislation within the prescribed
sphere has cvolved cut of practical necessity and pragmatic needs of the modern

welfare State. -[275G-276A] | o ¢

5. Regarding delegated legislation, the principle which has been well-esta-

blishzd is that the legislature must lay down the guidelines, the principles of

policy for the authorily to whom power to muke subordinate legislationis .

entruited. The legitimacy of delegated Iegislation depend upon iis being used as
ancillary which the legislature considers 1o be necessury for the purpose of exer-
E:!_ing i8 legulative power elfectively and completely. The legislature must retain
Tits 040 hand the essentiul legislative function which consists in declaring the
legislative poticy and lay down the stundard which is 1o be enacted into a rule of
!N. uad whit can be delegated is the task of subordinate legislation which by
M very ature s ancillary o the ‘statute which delegates the power to make it
elective provided the legislative polizy is enunctated with sufficient clearness or a

A. < s .
:':Jn-;:d laid down. Ths courtscannot and do not intecfere on the discretian
that y

" undoubredly rests with the legislature itself in determining the extent of _ -

e delegated power in o particular case. [276B-D]
» lt: Ths authority and scope for' subordinaie tegislution can be read In eIt}_mer
pl PO ways § namcly oncYwhich creates wider delgation and one which

K18 that delegation,  (277E) |

;‘ .

.

"ﬁdl:hn—n imm"'\c‘“er the Act must be r;::ld in conjunction with the Memo-
atoy 'a Clause Na. 16 of the Bill which introduced the Act in questjon, But

8 slearly indicated the object of framing the scheme under s, 16(1) of
e st {217p] - v o :

bt -

~

alk it must by read in conjunction with sub-section 2 of section 16 of the - )

-
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' 7. it view of the fanguage of si;b‘-s';.’(zz of section 16 and the mg:ﬁorandum Ha

to the Bill, the one which restricts the delegation must be preferred to the other.

So read, the. authority given under s, 16 under the different clanses of sub-section

(1) nivust ‘be %0 subserve the object as envisaged in sub-section (2) of section 16 of
“the Act, and if it is so read 1h§n.framing of a scheme fbt purpoéeé"mcntipned in
different clauses of sub-sectipn (1) of section 16 must be, relate&-to ‘the amaiga-
mation or merger of the insurance companies ' as -envisaged both in the memo-
randum on delegated Jegisiation as well a3 sub-section2) of section 16.

; . : _ T "~ [217F-6)

8. Sometimes ihcre have been rize iq emol urnents with the rite in the cost ’

of index.in certain public sector. corporations.  The legislature however is free to

" recognise the degree of harm or evil and to make provisions for the same. In

' making dis~similar provisions for one group of public ‘sector underiakings does -

not per semgke a law discriminato}:y as such, Courts will oot sit as-super-
legislature and strike down a . particular classification on the ground that any

- under-inclusion namely that some others have been. left untouched so long as

there is no yiolation of constitutional restraints.  [285D-E]

Ry . ] ¥ ) . .
9. Piege-meal approach to a general problem permitted by under-inclusive
classifications, is soretimes Justified when if is considered that ' legistatures deal

. with such problem, Usually on an experimental basis. It is impossible to tell how
" successfula particular approach might be, what dislocation might occur, and .

situation might develop and what new evil might be generated in the aitempt.

; Administ{ati\ic' expedients must be forged and tested. Legislators recoguizing

fo.

these factors might wish 1o proceed cautiously, gﬁd‘courts must allow to do so.

[286B-C]

' Special Conrts Bill, [19781 2 S.C.R. p. 476 at pages 540-541, State of Gujarat
anid' An. v. Shri Ambica Mills Limited, Ahmedabad, etc., [1974] 3I1S:CR, p. 60
and R.K. Garg efc. V. Union of India & Orsletc., [1982] 1 S.C.R. p. 947, referred

= . . = '.- '

i p 3 .
Yox

Id‘the‘instant case, A9 there Was no indystrial dispute pending, the ground
that the petitioners have been chosen out of a vast body of workmen to be diseri- -

" minated against and excluded from the operation of the Industrial Disputes Act,

is nio ground that thers has been no violation of Article 14 of the Constitation.
- ' I [286D]

"10. Differentiation is ot:always discriminatory. If there is a rational nexus '

. o the basis of which differentiation has been made wiih the object sought'to be

-

achieved by particular provision, then such diffecentiation is not disctiminatory
and does not violate the principles of Article 14 of the Constitution. There is

" intelligible basis” for differentiation. Wheilier the same result or better result

¢ould have been achieved and better basis of differentiation evolved is within the
domain of legislature and must be left to the wisdom of the legislature.
w BE | - [248R-289B}

" 11.. Arlicle 14 tloes not prevent the Legislature from injrgducing' a reform
fe. by applying the legislation to some institutions or _objef:tsor areas omly
according to-the-exigency oftho situation and further chfsaf:ﬁc:at.ion.‘of: gelaction
-gan be sustained on historical reasons OF 83008 of ?dmm:stratwe cxigerey OF

3 2 b
v

o

P
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micce-meal method of introducing reforms. The law need not apply to all the
"persons in the scnse of having a universal application to all persons. A law ‘can
‘he sustained if it deals equall§ with the people of fwell-defined ‘Class-employées of
Husurance Companies as such, and such a law is not open to the charge of denial
of equal protection on the ground that it had not appllcatlon to other persons..

s ) [290E Fl

Smre of Kamamka & Anr. etc, v. Ranganatha Reddy] & [Anr. etc. [1978]
1 S.C.R.p. 64! at pages 672. 676 & 691 referredlto :

In the instant case, for the purpose of rationalisation, the iosurance com-

" spanies wanted to curtail the emoluments of class III nnd class IV employees on-

a small scale. It cannot thcrefore be said that there are no dtstmguxshmg factors
and that for. choosing a par!tcular group for experiment, the rcspondents should -
‘be found guilty of treating people differzntly while they are alike in all material
fespects {288G] ' _ ) -

12, The object‘of the General Insurance Business (Nat‘:ohalisat-ion) Act

1972 is to run the business efficiently so that the funds available might be utilised '

for soctally viable and core projects of national importance. The Nationalised

Banks and the Insurancc Companies for the purposes of applicability or other-
' . + . 2
wise of the provisions of the Industrial DisputesfAct cannot be treated as be- -

donging to one class. Historical reasons provide an intelligible differentia
-distinguishing Nationalised Insurance Companies from the Natjonalised Banks.
The financial resources, structures and functions of the Banks are different from
those of the Incurance Companies. [288A-E]

13.. The geperal rule to be followed in case of conflict between two statufes
4ds that the later abrogates the earlier one. A prior special law would Vield to a
later general law if cnheref these two conditions are satisfied !

(i)' The two are inconsistent with each other and (i) there is some express
-'refereﬂce in the later to the earlier enactment. [282D-F]

14. (i} The Leglslature has the undoubted right to alter a law already pro-
wmulgated through subsequent !egss[atlon, (ii) A special Jaw may be altered,
abrogated or repealed by a Jater general law by an express provision, (iif). A later |
~geperal law wili override 4 prior special law if the two.are so 1epugnent to each -
other that they.cannot co-exist even though no express provision in that behalf
is found in the general law, and (iv) It is only in"the absence of a-provision to
the contrary and of a clear inconsistency that a special law will rernam wholly
. upaffected by a later general law. ["SZG-H]

Max;i’ell—f“'lmerpretaﬁan of Statutes™ Twelfth 'Edition op. 196-198, referred

- K. Cotten’ Spmmng ‘& Weaving Mdls Co. .er v. State of U.P. & Ors.,
{1961}3 S)CR. p. 185 and U.P. State Electricity Board & Ors.v. Haﬂ Shanker
Jgin and Ory., [1979] 18.C.R. p. 335, referred to.

-
.
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‘ eral Insurance Business (Nationalisation) Act wag B
lefsalﬁfﬂfz; the Constitution as Item 95 on |0th August 1973, ]ilfn :::y t:?
the rights of the petitioners l«tad been af_fcclcd.by _th_e SChime Of 1980 the 2
rights would not enjoy immunity from being scrutinised Simply becanse 1y, s
under which the schere was framed had been put in the N.mlh Schedule, 1 any-
event any right which accrued to the persons concerned prior ta the Placemen;.

‘

" of the Act in "the Ninth Schedule cannot be retrospectively affecteq G

r

impugned provisiqnsf [2841';‘-(?] . ; )

Prog Jce & 01t Mills & Anv. ete. v. Union af‘fnd.r'é-, [1978] 3 S.C.r. P,
referred 10, : 5 ‘

In the instant cgse, empowering the Government to frame schemes fo;-
carrying out the purpeses of the Act does not in any way affect o abridgs the,
fundamental rights of the petitioners and would not attract Artick 1901}, * -

J . : ' - [284H ; 254

" ORIGINAL JURISDICTION ; Writ Petition Nos. 537074 of 1980, . |

, - {Under Art. 32 of the Constitution)

, MK Ramamur‘rl;!, J. Ramamurihi and  Miss R. Vaigai for the
petitioners in WPs. 5370-74 .. ’ :

R.K. Garg and V.J. Francis for the petitioners in WP. 5434,

JP. Cama & Mukuj Mu:.igaffur Intervener in WPs, 5370-74.

K. P‘"ﬂmmﬂ.. Attorney General, MK Baneriee, Additional
Solicitor General, Miss A. Subhashini yod C.V, Subba Ruo, fofte

respondent (Unjon of Indis)

PR Mridul, 0.C. Mathr, S, Sukumaran, D.N. Mishra & Miss
Mecra Mathur fot respondent no, 2 in WPs, 537074 & $434.

- Aenant Sharmg & fuy Sharma for thé respondent jn‘is. :
5370-74, )

g ' P —a
Flucet Kumar, Lafy Bhasin, Vinay Bhasin & Miss Arshd Sin
for Respondent Nos, 3 g 6 jn WPs. 5434 & 5370-74.

Aibrish Kumar for Fotersener ig WP, 5370. ‘
Chandiifus S""hﬂ-Inl‘:r\'cncr-in-pcrson in WPs. ;370.74.

The Judgment of the Court was delivered by l "W j
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SABYASACHI MUKHARJI J.  These petitions under Article 32 of -

the Constitution are filed by the employees of the General Insurance
Companies and the+All India Insurance Employeess Association.

- The respondents are, Union of India, the General Insurance

Corporation of Indta and four Guneral Insurance compames

The petitioners challenge the’ Notification dafed 30th
September, 1980 of lhe Ministry of Finance (Department of Econo-
mic Affairs) (Insurance) introducing what is called General Insy-

- rance (Rationalisation and Revision of Pay Scales and Other Con-

ditions of Service of Supervisory, Clerical und Subordinate Staff)
Second Amendment Scheme, 1980 as being illegal and violative

of their fundamental rights under Articles 14, 19(1){g) and 31 of

the Constitution of India. . '

Prior to 1972, there were 106 General Insurance companies
Indian and foreign. Conditions of service of these employees were
governed by the respective contracts of service between the com-
panies and the employees. On 13th May, 1971, the Government of
India, assumed management of the general insurance companies
under the- General Insurance (Emergency Provisions) Act, 1972.
The gencral insurance business was nationalised by the General
Insurance Business (Nationalisation) Act, 1972 (Act 57 of 1972).
The preamble of the Act explains the purpose of the Act as to
provide for the acquisition and transfer of shares of Indian insu-

rance companies ‘and undertakings of other insurers in -order to.

serve better the needs of economy in securing development of
general insurance business in the best mterest of the community
and to ensure that the operation of the economic system does not
result in the concentration of wealth to the common detriment, for
the regulation and control of such business and for matters -connec-
ted thcrewith or incidental thereto. :

Act 57 of 1972, by Sect:on 2, declared that it was for giving

effect to the policy of the State towards securing the principles
specified in clause (c)of Article 39 of the Constitution. Under

. Section 3(ayof the Act, ‘acquiring company’ has been defined as

any Indian insurance company and, where a scheme had been fram-
ed involving the 'merger of one or more insurance companies in
another or amalgamation of two or more ‘such companies, means
the indian insurance company in which any other company has



’

) rC

t

B

,'-F :

-
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been merged or the company which has been framed as a result of

the amalgamatlon

-

" Section 4 provides that on the appointed *day ail the shayes in

-the capital of every Indian insurance company “ghall be transferred :

to and vested in the Central Government free of all trusts liabilities
and encumbrances afi‘ectmg these.

- Section 5 provides‘ for transfer of the undertakings of other .
existing insurers. ~Section 6. provides for the effect of transfer of:

undertakings. Section 8 provides for the Provident Fund, super-
annuation, welfare or any other fund ex1st_mg Section 9 stipulates
that Central Government shall form a Government company in
accordance withi the provisions of the Companies Act, to be known
as the Geperal Insurance Corporation of India for the purpose of
supérintending, controiling and carrying on the Business of general

ingurance. Sec’uon 10 st1pulates that all shares in the capital of every -

“Indian insurance company which shall stind transferred to and
‘vested in the Central Government by virtue of Section 4 shall i im-
mediately after such vesting, stand transferred to and vested inta

Corporation.

Chepter IV deals with the amounts to be paid for acquisition
and as such we are not” concerned in this case wnth that chapter in
view of the controversy involved.

Chapter V of the aforesaid A'ct deals with “Scheme for re-
organisation of general insurdnce business” " Section 16 and. 17 of

fhe Act in this chapter are as follows : . @ o

“16. (1) If the Central Government is of opinion that
for the more efficient carrying on of general insurance busis _
nes$ it is necessary so to do, it may, by notificatiod, frame
one or more schemcs prov1d1ng for all or any of the foliow-

ing’ matters

-

(a) “the merger in one Indian insurance company of any
other Indian insurance company, or the formation of a
pew company by the amalgamation of two or more

" - Indian insurance companies ; ‘

(b) the transfer to-and vcstiﬁg in the acquiring company
of the undertaking (including all its business, properticss
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assets and liabilities) of any Indian insurance company
which ceases to exist by reason of the scheme ;

Ac) the constitutjon, name and registered office and the
capitdl structure of the acquiring company and the issue
and allotment of shares ;

: . . |

{d) the constitution of a board of management by what-
ever name called for the management of the acquiring
company ; ;

A{e) the alteration of the memorandum . and articles. of
association of the acquiring company for such purposes-
as may be necessary 1o give effect to the scheme ;

() the continuance in the acquiring company of the '
services of all officers and other employees of the Indian
insurance company which has ceased to exist by reason

- -of the scheme, on the same terms and conditions
‘which they were getting or, as the case may be, by which
‘they were governed immediately before the commence-
ment of the scheme ; -~ ;

Ag) the rationalisation or revision of pay scales and other
terms and conditions of service of officers and other em-
ployees wherever necessary; -

-=(h) the transfer to the acquiring company of the provi-

_“dent, supperannuation, welfare and other fuads relating
to the officers and other employees of the Indian
insurance company which has ceased to exist by reason
of the scheme ;

~(j) the continuance by or-against the acquiring company of

- legal proceedings pending by .or againsti any Indian
insurance company which has ceased to exist by reason
of the scheme, and the initiation of such legal proceed-
ings, civil or criminal, as the Indian insurance ¢company
.might have initiated if it had not ceased to exist ;

j) such incidental, consequential and supplemental -
matters as are neccss;ry to give full effect to the
stheme. : '
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<

- (2) ' Inframing schemes under sub section (1), the

object of ‘the} Gentral-Govesnient - shall-be-to ensure that
ult}mately there-are only four companies (excluding the Cor-
‘poration) in existence and that they are so situate as to render:
their combined services effective in all parts of India.

_ (3) Where a scheme upder sub-section (1) provides:
for the transfer of any property or liabilitics, than, by wrtue

.of the scheme, the property shall stand tgpansferred to and. "
vésted in, and those liabilities shall be transferred to and be-~ ‘

comeé the habxhucs of the acquiring company

(4) Ifthe rauonahsatlon or revision of any pay scales.

“ " or other terms and conditions of setvice under any scheme

- is not acceptable to any officer or other employee, the acquir--

"ing company may terminate his employment by giving himy.

compensation equivalent to three months remuneration,’
unless the contract of service with such employee prov:dcs for-

a shorter notice of termmat;on

N

Explanation.—The compensation pavable to an officer-

or other employee under this sub-section shall he in addition

to, and shall not affect, any pension, gratuity, provident fund:
~ of other benefit to which the employee. may be entitled under-

his contract of service.

(5} Notwithstanding anything contained in the Indus--
trial Disputes Act, 1947 or in any other law for the time be--
ing in force, the transfer of the' services of any officer or-
other employee of an Indian insurance company to the -
_acquiring company shall not entitle any -such officer or other-
employee to apy compensation under that Act or other law, .
and no such claimshall be entertained by any court, tribu-- -

nal or othe,i; authority.

(6) EThe Central Government may, by notification, .
‘add to, amend or vary any scheme framed under this section. .

‘ (7) The provisions of thjs section and of any scheme -
framéd under it shall have effect notwithstanding anything to .
the contrary contained in any other law or any agreement, .

award or other instrument for the time being in force.

%
v
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)} said Act, i.c. a schem: mud: under this chapter was only for the pur-
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17. A copy of every scheme and every amendment
© tthereto framed under section 16 shall be laid, as soon as

.may be after it is made, befors each House of Parliament.””

The objsct of any sgheme under this chapter, according to
“the petitions a5, wis clear from the main part of Section 16(1) of the

pose of providing for the marger of [ndian insurance companies, and
this was ntade clear by Section 16(2) of the Act. Section 16(4) of the
said Act, it was coatendzd on behaif of the petitioners, implied that
any scheme of rationalisation or revision of “pay scales and other
‘terms could 6aly bs in the context of merger and amalgamation of
-one or more of the compames In this connection mention was
made in the petition of the “Mecmorandum regarding delegated
degislation” submitted to the Parliament along with the General
Insurance Business (Nationalisation) Bill, 1972 (Bill No. 60 of 1972),
~which later became the aforesaid Act. Tt was made explicit,
according to thc petitioners, that clause 16 of the Bill, later Section
16 of the Act “‘empowers the Central Government to frame one .
<or more schemes for the merger of one Indian insurance company
with another or for the amalgamation of the two or more Indian
insurance companies and for matter consequential to such merger
-or amalgamation, as the case might be.” It was in the aforesaid
context of merger of companies that Section 16(1)(g) provided for
rationalisation and revision of pay scales and other terms and con-
ditions of service of officers and other employees wherever necessary.

" -Inexercise of the powers contained in the aforesaid Section
-16(1) of the said Act, four merger schemes were framed in 1973 by
-the Central Government and the four companies, Oriental Fire and

e gnd General Insurance Company Ltd., National Insurance Come

»

pany Ltd., New India Assurance Company Ltd., and United India
Insurance Company Ltd., into one or the other of which several
general insurance companies in the country were merged, were
alone allowed to'carry on the business, of general insurance. The
Preamble of the scheme, called the New India Assurance Company
Limited (Merger) Scheme, 1973, had stated that ‘the Central Govern-
ment was of the opinion that for the more efficient carrying on of
‘the general insurance business, it was necessary to frame scheme for
" the merger of certain Indian Insurance companies in -the New
Tndia Assurance Company Limited. The preambles of the merger
schemes in respect of the other three compames were on snm]ar

il
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lines. These four companies are sub51d1anes of the General Insu- -

rance Corporation of India. The companies started functioning from

'h" 1st January, 1973 and the process of merger of the various com-

panies into one of the other four companies was completed by 1st
January, 1974, when the said four schemes came into force. The
- said schemes provided for the transfer of officers and employees

of the merged companies to the transferce Co;'npariy. The memo-~ :

randum and the articles of association of the four Companies were-
also spitably altered by the said schemes. Thereafter there had
beed 110 merger or amalgamation of any insurance company. The
petitioners stated that there had been no reorganisation of general
insurance business either. This position is not in dispuofe.

-

- By a notification dated 27th May, 1974, the Ministry of

_ Finance {Department of Revnune and Insurance), Government of F

Indla, framed a ‘scheme’ called the Genctal Insurance (Ratxonahsa—-
tion and Revision of Pay Scales and other Conditions of Service of -

* Supervisory, Clerical and Subordinate Staff) Scheme, 1974, and the

preamble of the scheme stated that “whereas the Central Govern-
ment is of the op1mon that fot the more efficient carrymg on gerierat
.msm‘ance business, it is nccessary to do”, therefore, in exercise of”
thc .powers conferred by Section 16(1)(2) of the aforesaid Act, the

‘ Central Governmaent framed the fscheme’ to provide for the X
rationalisation dand revision of pay scales and other térms and ‘con-
dition of service of employees working in supervisory, clerical and
subordinate position under the insufers., The said scheme governed
the pay scales, dearness allowance, other allowances and other terms .
and conditions of the general insurance employees. '

‘ , ‘ .
It dealt, inter alia, with nature and hours of work, fixation,

. retirement, provident fund and grafuity. Paragraph 23 of the 1974

scheme provided that the " “New scales of pay’ shall remain in force
initialty upto and inclusive of 31st December, 1976 and thereafter
shall continue to be in' force unless modified by the Central Govern=
‘ment. The scheme was {ramed after negotiations with the pames .
concerned. The petitioners further state that the scheme - was.
purported to have been made’ under Section 16(1)(g) of the said
Actand it was treated as one made under Section 16(1) as part of *
the four merger schemes, The petitioners state that otherwxse, 1t
weuld have been invalid.

-

The petitioners further state that the employees of the ‘insu~
. ? B y ] # |
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rance companies serving fhroughout the country were, however,
subsequently not satisfied with the pay scales, dearness allowance,
other terms and conditions available to them on account of several
factors. Through their associations, they submitted their charters
,of demands to the General Insurance Corporation of India in }977
or the revision of terms and conditions of their service. Negotia-
tions were held between the management and the unions for the
upward revision but according to the petitioners, nothing happened.
Industrial dispute was raised between the management of General
Insurance Corporation of India and the class III and 1V employees
on the demand of revision of pay scales, dearness allowance and
other allowances and service conditions. The Chief Labour Com-
missioner (Central), Government of India, Ministry of Labour,
issued conciliation notice dated 11th September, 1980 under the
Industrial Disputes Act, 1947 to the Chairman of the General
Insurance Corporation and the general secretaries of the emplovees’
associations, There were several meetings. It was decided, accord-
ing to'the betitionérs, that in the meanwhile until the talks were.
resumed the employees would not resort to strike. There was
representation to the respondents not to change the condifions of
service pending the conciliation proceedings. It is not necessary to
refer in detail to-all these, which have been set out in the petition.
But nothing fruitful happened. The Labour Commissioner in the
circumstances sent a failure report under the Industrial Disputes
Act, 1947 to the Secretary, Government of India, Ministry of Labour,
stating that there was failure to bring about amicable setflement of
of disputes. The petitioners contend that no further -action was
taken and according to them the conciliation proceedings were
still pending. This, however, is not acceptéd by the respondents,
according to whom there was failure report and the conciliation
proceedings ended thereafter. The scheme mantioned hereinbefore,
which is under challenge was issued theceafter. We will have to
deal with the schems in great detail asthe same s the subject
matter of challenge is these petitions under Article 32 of the Cons-
titution. '

After the 1974 scheme, in 1976, the Board of Directors appro-
ved of promotion policy. On 1st June, 1976 another scheme by

which there were amendments with regard to Provident Fund, was -

introduced. As mentioned before in 1977, major unions submitted
charters of demands to the respondent No. 2, seeking tevision in the
terms and conditions of service of the employees with retrospective

A.K. BANERJIEE v. UNION (Mukharji, J.) " ) T068
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effect. Between 10th” March, 1977 to 30th March, 1977, memo-
randum was addressed by the employees of all India Assoclanon te
the Union Finance Minister. ;

In the memorandum addressed, it was stated that in the
normal circumstances ‘oa the expiry, of the prescribed period &
operation of an agreement, settlement of award, the unions usually
submitted charters of demands and the said charters of demands
were settled either through mutual negoatiations or as a tesult of
award of an industrial tribunal, but as thz pay scalesand other
conditions of service of the employees in general insurance industry
were, however, governed by a scheme or scheme to be formulated by
the Central Government and it was the CentralzGovemmqnt which
could amend these, the unions submitted that there was justification
for making upward revision in the scheme and shifting the base year
from1960-to 1970-71 for the purpose of prescribing pay scales.’
This point was stressed by counsel ‘appearing for the Generai
Jnsurance Company, in order to emphaswe that the uq\ons always
accepted the position prior to the presemt petition, that the govern-
ment had the power to amend or make further schemes under the

' prows:ons of the Nat:onal:sauon Act. On 30 July, !977_schemc'
~ amending the provisions regarding sick leave was introduced.  In

1978 Promotion Policy was revised by General Insurance Company.

_Between .1979-80, there were discussions. between the management

of the Corporation and the representatives of the Trade Urions
which were held on 8th, OSth, 10th October, 1979, 7th, Bth, 9th,
April, 1980, 12th and 13th June and Ist August 1980. The manage-
ment of the Corporation- aftet several rounds of discussions with
the Unions sought o narrow down the area of differences and

subm:ited to the -Government the demands made by the Unions

and the managient's recommendations. "The General Insurance
Corporation submiited before us that the Central Government
after finally’ considering the demands and recommendations of the

~mapagement of the Corporation framed end notified the scheme

under challenge on 30th September, 1980,

. Itwss contended on belall of the petitioners that the said:

notification had been issued by the Government suddenly and-

unilaterally, without any notice to the parues concernied. The em-

_ ployees were taken unawares. It was contended that from the

provisions of the said notification the service conditions of the em-
ployees mcludm g the petmoners employecs particularly with regard.
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o dear}less allowance, stagnation increments, retiremgnt age and
- .other increments had become worse than before and detrimental
40 the employees. While the employces were eagerly awaiting
-improvement in their service conditions, this notification had

# " -unilaterally altered the service conditions to their prejudice.
Pethtioners in their petitions had alleged certain facts by certaine
» iljustrations, which according to them, indicated that employees
4 had been affected adversely, inter alia, in gross starting salary of .
* different groups of employees, salary on confirmation of assistants

-who are graduates etc. [t was further stated that retirement age

‘was 60 years for all the emploiees under the 1974 scheme. But

ander the new scheme, retirement age was reduced to 58 vears for

employees joining on or after Ist January, 1979. Clause .7 of the
impugned notification prescribed different ages of retirement,

‘though the employess were of the same class and similarly situatefj

according to the petitionets. Para 12(1) of the impugned scheme

provided that an employee who was in service beforé the commence-

sment of the said scheme would retire at the age of 60 years but
rrovided that an employee joining the service on or after the com-
mencment of the said scheme would retire from service on attaining
the age of 58 years. This was. discriminatory, according to the
"petitioners, being violative of Article 14 of the Constitution.

e

L

It was further alleged that stagnation increments that .is
rincrements after reaching the maxinium of the grade to all cadres up-
to muximum of 3 for every two years of service were given before,
Yout now under the present notification clause 5 substituted para-
:graph 7 and provided for no stagnation increment except gnly one
increment for two years to the employees ifi record clerk cadre.
+ ‘Previously, there was no maximum limit on salary. Now maximum
A Himit was fixed at Rs. 2750. Earlier, according to the petitioners,
House Rent Allowance was given to all employees irrespective o
‘having official accommodation, under the new schcfmc,- house rent
«allowance was withdrawn for employees having official accommoda-
tion. Eerned leave earlier could havé been accumulated upto 180
-days, but the new scheme limited “the accumulation of earned leave
rupto 180 days for the employees retiring at the age of 58 years and
120 days for the employees retiring at the age of 60 years. It was
v rs!eite,d'in the petitions that this had substantially reduced -the emolu-
«ments of the general insurance employees, and it had adversely -
affected the.gmployess throughout the country,



T

B

D.

-

268 " SUPREME chRT REPORTS

T he main ground of the challengc is that the xmpugned noti~

fication is illegal as the Ceniral Government has no power to issue
it under Section 16 of the said Act and such as the notification
framing the present “scheme™ is ultra vires Section 16(1) ofithe
Ge'lerai Insurance Bus;ness (Nationalisation) Act 1972. According to

' the petitioners, once the ‘merger of the insurance companies took

place and the - process of reorganisation was complete on ist
January, 1974 as mentioned before by forming the four insurance

companies by the four schemes already framed in 1973, there could .

be no further schemes except in connectipn with further reorgani-
sition of general insurance busfness.and the merger of more
insurance companies as mentioned in sub-section (1) of Section 16

“of the.said Act. By the present alleged scheme . there was no

merger or reorganisation contemplated, ~unlike 1974 scheme, accord-
ing to the petitioners. The petitioners contend that merely makmg
amendment to the terms and conditions of service of the emp]oyees

unconnectsd with or not necessitated by the reqrganisation of the - '
: busmess Or metger or ama]g’ématxon of the compames would not

‘fall within Section 16{1)(g) of the Act. According to-the petitioners,
the_on]y properly called ‘schemes’sanctioned under Section 16(1) are-

‘those four ‘merger schemes of 1973 as would be evident trom the -
_ preamble to'the Act.

The petitioners further - contend that under the Life Insurance: *

. Corporation Act, Banking Companies - Act, etc. there were powers:
to frame regulations independently of reorganisation. But there
is o such power, .accordmg"to the petitioners, under the Generab
Insuragce Business (Nationalisation) Act, 1972. The said notification-

therefore is without the authority of law. It is, further, submitted
that the present service conditions of the employees unrelated to-

reorganisation of general insurance business or merger or amalga-

gmation of i insurance companies, could nat form part of any scheme-.
‘or notification undgr section 16 of the aforesaid Act. Section 16(7)

~of the Act would net come into play and the provisions of the:
Industrial Disputes Act, 1947 {mclndmg sectiomr 94 were apphcable

to the general insurance industry. Therefore if the companies want-

ed to change the service conditions of their employees affecting;

them adversely, they should have given, ihe petitiongrs contend,.

potice of changes under section 9A of the Industrial Disputes Act,.

1947, negotlated with the employees and arrived at some settlement:
or had the dispute adjudicated upon under _1he said Act. Since
this has not been done, particularly when the conciliation proceed-

o [1984]3scR.. | |-
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ings were still peading in the absence of Government’s acknowledge-

. ment of failure report of the conciliation officer, the action of the

Govemnment in issuing the unilateral notification is bad in law. It
is submitted further that impugned notification is ultra vires being
violative of Article 14 of the Constitution because it discriminated
between employees similarly situated, pgrticularly in the matter of
dearness allowance and retirement age. '

The petitioners contend that under the Sick Textile Under-
takings (Nationalisation) Act, 1974, the ‘Coking Coal Mines:

(Nationalisation} Act, 1972 etc., spearate companies had been formed -

on nationalisation. The employees of those companies were entitled
to have their service conditions regulated under Tndustrial Disputes

Act, 1947. In the present case, the employces ;have been deprived -

of the existing benefits without following the procedures prescribed
under the Industrial Disputes Act, 1947. Therefore, there was
discrimination and violation of article 14 of the Constiution. The
petitioners therefore contend that the terms and conditions of service
enunciated in 1974 being as a result of bilatera]l agreement, could
not be changed unilaterally, to the detriment of the employees’
fundamental rights to carry on their employment for gain and as such

. +violative of article 19(1) (g) of the Constitution, Tt js stated that the

notification was illegal, being ultra vires section 16 of the‘Act.

Since, according to the petitioners, such notification deprived the '

rights of the emiployees to receive dearness allowance etc. with the
rise in the cost of living index without any limit, -it is deprivation of

- property without providing for compensation and is thus also

violative of article 31(2) of the Constitution. The petifioners,

further, contend that the Constitution 44th amendment deleting®

Articles 31 and 19(1) () cannot save the scheme since that Amend-

ment came into force only on 20th June, 1979, whereas the impugned -

notification affecting the rights of the employees to emoluments takes
effect from st January, 1979. It was further urged that the protection.
of article 31B read with Nineth Schedule of the Constitution was not

_available to any scheme or notification much less the present one,

The present notification, according to the petitioners, disregarded
the directive principles enunciated in Article 43 of the Constitution.
The petitioners therefore ask for quashing the said notification by
these petitions under Article 32 of the Constitution,

The second batch of Writ applications (Writ Petition Nos.

'5434-37 of 1980) are on behalf of the employees as well as the

-

F
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General Ins‘urance Employccs All Indla Association chaHenge the

scheme of 1980 more or less on the same though not identical grounds
mentioned in Writ Petition Nos. 5370-74 of 1980.
was passed in the said application regarding payment of dearness
allowance as would appear from the Court’s order dated 25.8.1981.

1In the said order, directions were given for payment of dearness
. allowance payable under tH® old scheme from the beginning of 1981
—with quarter April, as well as quarter beginning from July, 1981
within certain time mentioned in the said order. It was, further,

directed that subsequent.dearness allowances will be paid in accor-

- dance with the directions to be given at the time of dxsposal of these
writ apphcat:ons :

~

In the Writ Petitions Nos. 5370-74 of 1980, there isa petitibn :

“on behalf of All India National General Insurance Employees
Association for intervention. 1t respresents a Trade Union of work—
men working in the offices of General’Insurance Corporation of India,
Bombay as well as its subsidiaries. They, inter alia, allege that the
main petitions have challenged the scheme of 1930 on purely. techni-
cal grounds and though it would be correct to say that the scheme
of 1980 does not meet the aspirationé of the workers wholly as

: reflected in the various charters ~of demands submitted to the
management they are of the op:mon that the same is not completely

bereft of any merit so that the same may be quashed by this Coutt.

‘They mentioned certain additional benefits available in the said

- scheme of 1980 in paragraphs 15, 16, 17, 18 and 19 of the said

application. They therefore claim right to intervene in the said Writ -

 application Nos, 5370-74 of 1980. There is also an application by
Senior Assistants of the New India Assurance Company Ltd. and
National Confederation of General Insurance Employees, repressn-
ted by its Vice-president under Order XLVII Rule 6 of the Supreme
“ Court Rules of 1966 praying for permission to intervene in these

. petitions.  Upon this an }interim order was passed on 24.10.1980°

staying the operanon of the scheme (operation of the Notification

dated 30th September, 1980) and not:ce was -issued in the stay -

application.

L

All these will b_e‘disposed of by this judgment.-

" §t will, therefore, be necessary, before we examine the conten-
tions raised in these petitions, to briefly consider the scheme of 1930,
- As mentioned before, this scheme is calie«i the Gcneral Insurance

Interim order
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{Rationalisation and Revision of Pay Scales and other Conditions of

- Service-of ‘Supetvisory, ' €lerical and Subordinate Staff) Second

Amendment Scheme, 1950. Some new definittons have been
provided by paragraph 2 of 1980 scheme which included the meaning
of the ‘Company’ and under the scheme it mentioned that the
‘Company’ would mean the four nationalised comf:anies, Nationa]
Insurance Company Limited, the New India Assurance Company

Limited, the Oriental Fire and General insurance Company Limited

and the United India Insurance Company Limited. Sub paragraph
(i) of paragraph 2 of the said scheme defines ‘Net monthly emolu-
ments’. By sub-paragraph (ii}, the amended definition of ‘Revised
terms’,
-adjusiment of pay was stipulated on the coming into effect of
operation of 1980 scheme. How the basic pay Is to be fixed is

- provided by 1980 scheme. It also makes detailed provision® -as to

how the adjustment allowance is to be dealt with so far as Dearness
Allowance, Overtime allowance, Contribution to Prowdcnt Fund and

{Revised Scales of Pay) was inserted. By paragraph 3, -

other retirement benefits afe concerned. Paragraph 5'deals with the -

‘Increments’. Paragraph 6 deals with Earned Leave.and other
encashment of leave at the time of retirement and death. Paragraph
7 deals with ‘Retirement’ and stipulates that an employee who was
in service of the Corporation before the commencement of the
scheme of 1980 should retire from service when he attains the age of
60 years. . But an employes, who joins the service of the Corporation
after the commencement of the schems="will retire on "his attaining

the age of 58 years. It further stipulates that an ‘employee would
retire on the afternoon of the last day of the month in which he

®attains the age of 60 years'or 58 years as the case might be. Clause
8 deals with ‘Gratuity’. Clause 10 provides the duration of revised
terms and stipulates that the revised terms should be continued

~ to be in force unless modified by the Central Governmient. Then
the Second Schedule of 1974 scheme which dealt with Travelling

Allowance category, Travel by Road and different allowances for
the same, transfer grant were amended and the new Fourth Sehedule

included scales of pay to be fixed, on the revised scales of pay
indicated therein. ' :

-
-

Tt is not mecessary to set out further details of the actual
provisions of 1980 scheme. While on behalf of the petitioners, it
was contended that the revised scales of pay. and the terms included
therein were highly detrimental to the employees concerned, on the

other hand, it was contended on behalf of the Union of India as well
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as the- Gencral Insurance Company that on the whole, [the rcwsed

: spales ‘of pay provided for better pay_and allowances and better

opportunities to the employees concerned. One of the imiervener
unions also-states that the 1980 scheme is not completely devoid of
merit. Parties bave taken us through in detail by help of charts and
other figures in support of the respective cases and contentions, It

. is not necessary, in view of the nature of the contentions raised .
bcfore\us to express any opinion on the merits or demerits of the

rival c_:ontent:ons of the parties in respect of the details of either or

~ both the schemes. It may, however, be stated that there has been a

ceiling on'increase of pay automatically with the increase of the ries
in the cost of index. The respondents, namely, the union of India

“as well as the General Insurance Company, contended that in

compariscn with other employees is governmental sectors or public

, sectorg, the employees  of . the general insurance companiss were -
: ngh wage islanders’ and it was necessary to put a ceiling on the

emolunients and other amenites. in order to facilitate better function.

_ ing of the insurance companies concerned as well as substrve the

object and purpose of the nationalisation policy. The various

. defailed items of the scheme of 1974 and 1980 have to be viewed in

this background. )

The. ‘basic and, in our oplmon the main questions are—has the
Government and the respondents power in law to introduce the
1980 scheme and if they have that power, have they exercised that
poWwer in any arbitraty and whimsical manner to deny to the petitio-

~ners any of the fundamental rights and whether the petitioners. have

been discriminated against? These, therefore, are the questions and
it is not necessary, in our opinion, to detain ourselves with lcngthy

: extrgcts from the scheme of 1974 “and ,1980 to examing whicly is
- better or which is detrimental and if so, to ‘what extent. On these,
+ there will bc and are divergent views. 3 '

The scheme of 1980 has been framed by the Central . Govern-

. ment under the authority given to it by the Act under General
" . Insurance Business (Nationalisation) Act, 1972. The scope of that -

authority has; therefore, to be found under Chapter V containing

‘Sections 16 & 17 of the Act. ' We have set out hereinbefore the terms
. of Sections 16 & 17. Sub-section (1) of Section 16 authorises the
_ Central Government, if it is of the opinon that i*for the more eff- .
© gient carrying on of general mmrance business, it is necessary to do
so, may, by notification,’ fmmo oBe or more schemes” prov’xdm br _

[
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.all or any of the matters enumerated in the different clauses of
“Section 16(1) of the said Act, and the matters have been set out in
‘the different clauses of the said sub-section. For the'present purpose,
.clause (g) is relevant, which gives authority to the Central Govern-
ment to frame scheme for rationalisation or revision of pay scales
and other terms and conditions of service of officers and other
.employees wherever necessary. ‘Clause (j) of the said sub-section
gives authority to the Central Government also to frame schems for
such incidental, consequential and supplemental matters as are
necessary to give fall effect to the scheme. Therefore, the question
that is necessary for this purpose to determine, is, whether the power
given to the Central Government by clause (g) for the rationalisation ,
or revision of pay scales and other terms and conditions of service
of officers and other employecs, wherever necessary can be said to
authorise the CentrallGovernment to frame the present scheme under
- consideration. This must be Judged in fconjuction with sub-section
{6} of Section 16 which authorises the Central Government, by
notification, to add, to amend or to vary any schene framed under -

- Section 16. The point at issue, is, whether rationalisation or revision

of pay scales and other terms and conditions of service of officers’
and other employees wherever necessary can authorise the Central
Government to frame scheme like the scheme of 1980, which is
unconnected with or unrelated to the merger of one Indian insurance
company with another insurance company or the formation of a new
company by the amalgamation of two or more Indian insurance
companies. In order to find that' out, itis necessary to read the
provisions of this Act as a whole. Primarily, if the words.are
intelligible and can be given full meaning, we should not cut down
their amplitude. - Secondly, the purposelor object of the conferment
of the power must be borne in mind. The first indication of the said
~ebject in this case, asis often in similar jstatutes, can be gathered
from the preamble to the Act. We have noticed the preamble of
the present Act. This preamble has also to be read in the light of
-sub-section {2) of Section 16 which provides that fthe object of the
Central Government in framing the schemes under sub-section (1)
was to give authority to the Central Government to frame schemes,
to ensure that ultimately there are only four insurance companies
(exclading the Corporation) in existence and that they are so sitnate
‘as to render their combined services effective in all parts of India,
Sub-section (2), therefore, to a large extent circumscribes the
amplitude of the power given under sub-section (1) of Section.16 of
the Act. As framing of the scheme is an exercise of the delegated .

v
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authority by the Central Government, the mcmoraudum Fegarding.

delegated legislation submitted to the Parliament along with the

General Insuranee Business (Nat;onahsat:on) Bill, 1972 will provide

some guidance also. As we have notlced,that clause 16 of the spidi
Bill which later on became Section 16 of the Act 'explained the need:

" for delegated authorlty and stated the object as ‘to frame one or-
B _ more scheme for the merger of one Indian insurance company with.

anothér or for the amalgamation of the two or more insurance
companies and for matters consequentlal to such merger or-
amalgamation as the case might be’. Bearing in mind that this is a
delegated legislation and keeping in mind that the authority to frame:
the scheme must be found within the object of the power given under-
Chapter V of the Act andreading the entire connected provisions.
together, it appears to us, that the only authority or power to frame

‘schéme given was for the purpose of merger of one Indian insurance

company with another for amalgamation of two “t more Indian
insurance companies and for matters consequential to such merger
or amalgamatioh as the case might be. Any scheme though, it might
come within the wide expressions used in sub- section (6) of Section
16 as well as clause (g) or ¢lause (j) of sub-section (1} of Section 16,

which is unreldted % or unconnected with the' amalgamation of the -
" insurance companie§ or merger consequent upon natjonalisation

would be beyond thé authority of the Central Government. This
has to be <o if read in conjunction with sub-section (2) of Section
16 of the Act. It is evident from the scheme of 1980 that it is not
connected with ot is not for the purpose to enSure that ultimately
there are only four insurance compames existing and they are so

* shwate as to render combined services effective in all parts of India.

It is true that subsequent to the merger of the four insurance compa-

.. nies, scheme as indicated herein-before, dealing with Provident

Fund, Gratuity etc. have been framed but these, in our opinion, are
irrelevant when judging the question of the authority to frame a’
particular scheme which is impugned. It is also true that the scheme
of 1974 so far as pay scale was concerned as indicated in the scheme
as we have set .out hereinbefore provided that thescheme would
remain in force initially for a period upto 31st December, 1976 and
theréafter shall continue to be in force unless modified by the Central
Government. It is also- true that the employces themselves, as
indicated hereinbefore, wanted revision of pay scales and claimed
through their numerous charters of -demands amending or framing
of a fresh scheme by the Government on the basis that the Central

Government alone had the authotity to frame . the scheme under the,

Act, Certain amount of revision of pay - scale and- other terms and-

7y
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'COHdlUO]‘iS become inevitable. from time to time in all running busi-
néss of administrations, Clause (g) of sub-section (1) of Section 16
authorises the Central .GOVemment to frame scheme for rationalisa-
tion and revision of pay scales and other terms and conditions. of

services of officers and other. employees wherever necessary. But it
is evident that the scheme of 1980 impugned in these petitions is not

related to the obiect envisaged in sub-section (2) of Section 16 of

the Act, In order to be warranted by the object of delegated
legislation as explained in the memorandum to  the Bill which
incorporated Section 16 of the Act, read with the preamble of the
Act, unless it can be said that the scheme is related to sub-secnon

- (2)-of Section 16 of the Act, it wonld be an excrcise of power beyond

defegation. The duty of the Court in interpreting or construing a
provision is to read the section, and understand its meaning in the
.context. Interpretation of a provision or statute is not a mere
exercise in semantics but an attempt to find out the meaning of the
legislation from the words used, understand the context and the

purpose of the expressions used and then to construe the expressions
sensibly. :

‘ There is another aspect ‘which has to be kept in mind. The

" scheme is an exercise of delegated authority. The scope and ambit :

of such delegated authority must be so- construed, if’ possible, as not
to make it bad because of the vice of excessive delegation of legisla-
-tive power. In order to make the power valid, we should so cosntrue.
the power, if possible, given under Section 16 of the Act in such

. manner that is does not suffer from !he vice of delegation of exces-

sivele g:slame authority.

It is well-settled that' unlimited right of delegation is not
inherent in the legislative power itself. This Court has reiterated
the aforesaid principle in Gwalior Rayon Silk Mfg. (Wvg.) Co. Ltd.
V. The dssit. Commissioner of Sales Tax & OrsA) The growth of
legislative power of the éxecutive is a significant development of the

4 - 20th century. The theory is iaissez-faire has been given a go-by and '
large and comprehensive powers are being assumed by the State
~with a view of improve social and economic well-being of the

people. Most of the modern eocio-emnomic‘ legislations passed
by the legislature lay down the guiding principles of the Iegislative
-policy, The legislatures, because of limitation imposed upon them

(1) {19741 2 S.CR. p. §79.
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. "and the time factor, hardly ‘¢an go into thé matters in detail. The
- “practice of empowering the executive to make subordinate legislation
“within he prescribed sphere has evolved out of practical necessny
and pragmatic needs of the modern wc]farc qtate .
Regardmg delegated legislation, the principle. which Bas been
“well-established is that legislature must lay down the guidelines, the
principles of policy for the authority 1o whom power io make

‘subordinate legislation is entrusted. The legitimacy of delegated -
Tegislation depends upon its being used as ancillary which the legis-

‘lature considers to be necessary for the purpose of exercising its
Lgtslaturc power effectively and completely. * The legislature must

" retain in. its own hand the essential legislative function which con-'

sistsin declaring the logislative policy and- lay down the standard
‘which is to be enacted into a rule of law, and what.can be delegated
4s the task of subordinate legislation which by very nature is ancil-
lary to the statute which delegates the power to make it effective

provided the Ieglsfatwe policy is enunciated with sufficient cleamess'

—or a standard laid down. The courts cannot and do-not interfere
. on the discretion that undoubtedly rests with the legislature itself in
determining the extent of the delegated . power in a particular case.
It is true that in this case under Section 16(1)(g), rationalisation .or
" revision of pay scales and other terms and conditions of service of
officers and other employees wherever necessary is one of the purpose
for-which scheme can be framed under Section ]6(1) of the Act.
Ttisalkso true that incidéntal, consequential and supplemenetary
‘matters as are necessary to give full effect to the scheme are also
- authorised under clausg (j) of sub-section (1) of Section 16. It has
also to be borne in mind , that scheme and every amendment tpoa

- scheme framed under section 16 shall be laid as soon as may be

after it is made before each House of Parliament. The last provi-
© sion is indicative of the power of superintendence that the legxs]ature

. maintains over the subordinate legislation of scheme framed by the,

delegate under the authority given under the Act. From that point
of view, it is possible to consider as indeed it was argued on behalf

_of the respondents in this case, that having regard to the fact that one

“of the objects of the Preamble is regulation and contro] of general
insurance business and other, matters connected therewith or inci-

dental thereto and having regard to the fact that rationalisation and

. tevision of pay scales whenever necessary was one of the objects
envisaged under sub-section (1) alongwith clause (j) of sub-section
¢1) of Section 16 of Section 16 read with the safeguards of section

-

.
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> ¥7-aswe have set out hereinbefore in case of revision and rationalisa-
#".'ﬁ-ion of pay scales whenever it becomes necessary] as-in this case,
' . according to the respondents, it had become necessary, the scheme |
) 0f1980 wa¢ permissible within the delegated authority.” But we
must bear in mind the observatlons of Mukherjea, 1. in'The Delhi
Laws"d) case to the following effect :

“The essential legisiative function consists in the deter-
> -mination or choosing of the legislative policy and of enact-
4 ing that policy into a binding rule of conduct. It is open to
i ‘the legisiature to formulate the policy as brbadly_ and with as
" little or.as much details as it thinks proper and it may dele.
-gate the rest of the - legislative work to a subordinate autho-
* rity who will work out of the detalls w:thm the framework of
‘that pohcy

But as explained’ befo:‘e the Act must be read as a wholc

"% “The Act must be read in conjunction with the preamble to the Act
and in conjunction with the memorandum in Clause No. 16 of the
Bill which introdugced the Act in question. Bat above all it must be
read in conjunction with sub-section (2) of Section 16 of the Act

" awhich clearly indicated the ochct of framinZ ‘the scheme under
Section 16{1) of the Act. The authority and scope for subordinate
legislation can be read in either of the two ways ; namely one which
creates wider delegation and one which restricts that delegation. In

. ¥ our opiniof, in view of the language of sub-section (2) of Section 16"

and the memorandum to the Bill, in the psculiar facts of this case
the one which restricts the delegation must be preferred to the other.
So read, in our opinion, the authority under Section 16 under the
different “clause of sub-section (1) must be to subserve the object
.as cavisaged in sub-section(2) of Section 16 of the Act, and

_df'it is so read than frammg of a. scheme for purposes mentioned -
in different clause of sub-section (1) of ‘Section 16 must be

& related to the amalgamatlon or merger of the insurance companies
as - envisaged “both in the memorandum on delegated legis-

. lation as well as sub-section (2) of Section 16 We may mention

. in this connection that in the case of A.V. Nachane & Anotherv.

Union of - India & Another,® this contention of delegated legislation

" was.adverted to. In that case the Court was concerned with Life

-
¢ ) [1951]S.CR. 737,
€2) [1932] 25.C.R * 246.
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Insurance Corporation (Amendment) Act, 1981 where ﬂw.poli,gy o

mre: sepicing e Batrests, 6f ‘the Life Insurance Corporatioy of
India and its policy-holders and to control the cost of admigisy,.
tion, it is necessary that revision of the terms ‘and conditjoy of
service applicable to the employees and agents of the Corporatjey,
should be undertaken expendiously. That was the object of the
Act in question. . Unfortunately that is not the object indicateq;
~ as the object of the power to frame scheme under Section 16 of he
- present Act... In view of that object’” mentioned in the said decisiop,
and for other reasons in-the case of.4.V., Nachane & Anvthery,
Union of India & Another (supra), this Court held that the Actip:
question did not suffer from the vice of excessive delegation. Ip.
_view of what we have stated hereinbefore, the scheme of 1980 so-
far as it is not related to the amalgamation or merger of insurance
companics, it is not warranted by sub-section (1) of Section 16, 1f
that be so, the scheme. must be held to be bad and beyond autho-
rity.' ’ z i . .
This being the position, it is not necessary to examine the vari-
ous other contentions raised in this case. Vurious contentions have
been made, Both sides relied on various decisions in support of their
respective contentions. Both sides relied on the decisigns dealing with
the employees of the Life Insurance Corporation and the Acts and the

-

will just note the decisions. Reliance was placed on the decision in
the case of Madun Mohan Pathak v. Union of Imfia & Ors, Erelly |
The question in that decision was that the validity of Section 3 of the
- Life Insurance Corporation (Modification of Settlement) Act, 1976.7
The guestions involved in that decision, in the view we have (aken'ss ]
well asin the facts of the instant case, are not relevant. Inlast
mentioned case there was a writ petition which was allowed b¥
the fearned single Judge of the High Court and appeal was preferreds
from that decision. During the pendency of the appeal, there ¥
an amendment to the Act namely, the Life Insurance Corporation
{Modificatior 8f Scttlement) ‘Act, 1976. In the Letters Patent Appedh
the Corporation slated that in view of the impugned Act, there W&
10 necesscity for proceeding with the appeal and the Division peack
of Caleutta High Court made no order on. the: said appesl: o

) (197613 S.C.R , 324,
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" gourt held among otber things that the rights of the pirties had
-'@;nllised i’ the judgment and became the basis of a Mandamus

‘G?ﬂ‘l"- High Court and it could not be taken away by indirect fashion

'owposgd by the Act under-challenge before this Court, g
R

£ Chandrachud, J.,as the I:arngd' Chief Justice then was, speak-
. ing for himsell and Fazal J}'l and .Sh‘mghal, 11, concurred with the
L sjority vicw on the basis that the impugned Act violated Article
41(2) of the Constitution and was therefore void. Bhagwati, J. speak-
" g for himsell and on behalf o!' Iyer & Desai, 1J. was of the view
- that frrespective of whether the impugned Act was constitutionally
< yalid or not, the Corporation was bound 1o obey the writ of Manda-
7 pusissued by the High Court and to pay the bonus for the year
1975-76 to class LIl and Class IV employees. The said learned
judges held that writ of Mundanmus was not touched by the impugn-
i “ed Act. The other observations of the said Judges as well as the
,-other learned Judges are not relevant in the view we have taken. In
_instant case  before'us we do not have any case of settiement which
was the subject matter there between the workers and the employers
and the rights flowing thercfrom. § '

i}
]
¢

by ———

o Relisnce was also placed on the decisiun in ihc.g:ase of The
Life lwsurance Corporation of India v. D.J. Bahadur & Ors(h). as well
-+ ¥ the decision in the case of A.V. Nachane & Anbther v. Union of |

e = e

2 fda & Another (supra). ‘In the view we have taken, it isnot .-

| meeessary to examine these decisions in detail. In those cases, the
Question under consideration was the Life Insurance Corporation
Act, 1956 and {he subsequent amendmeats thereto as well as certain
%o Uds in respect of the same, ;

.

) & .
i g The b"“i? upon which the aforesaid two decisions proceeded
A _m’:((a)&‘t right had erystatlised by the directions in * D.J. Bahadur's
Supra) and this could not be altered or taken away except by

Alresh ; . ;
esh industria] seltiement or award or by relevant legislation and .

J th,: r':,icf"““ l’cgis!aliun which was the subject matter of challenge
R;cr::::m“ case (supra) can not take away the rights which
ideny from uio the ‘employess with retrospective _eﬁ'cc-t._ As is
& Billereny ¢ facts of the case before us, the situation is entirely

hethe, the 5:1 HES 'Conccmcd here with the quf:sl-mn pnman.ly
% eme is authorised by the Act and if it is so authporis-

ad
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!‘“ [l'JaU '-S.C.R, 1033
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- ed, the question is- whether the Act in question is consiiiU{ionaily,

valid in the sense it had taken away any rights which had orystallig.
ed or whether it infringed Article 14 of the Constitution, 'Tﬁes[-;.
decisions also deal with the question whether a special legisiatjy,,
would supersede a general legislation and which legislation COI!ld b
considered fo be a special legislation. It may be noted that we gro
not concerned with any settlement or award. In that view of the,
matter, it is not necessary to detain oursclves with the said decisions,
and the various aspect dealt with in the said decisions.

Another aspect t!_uat was -canvassed before us was whether
Section 16 of the 1972 Act with which we are concerned in any way

]
1

affected any industrial dispute and whether the provisions of sub-

section (5) of Section 16 or sub-section (7) of Section 16 in any way

" curtailed any' tight in respect of any industrial dispute and ifsp,.

whether the General Insurance Business (Nationalisation) Act, 1972

_ is a special legislation or whether the Industrial Disputes Act, 1947

is a special legislation in respect of adjudication of rights between.
* the employees and the employer. :

. .

If we had held that the scheme of 1980 was permissible withim
the power delegated under Section 16 of the General Insurance
. Business (Nationalisation) Act, 1972, it would have been necessary

forusto discuss whether thereisany conflict between the provi-
sfons of the said Act and the Industrial Disputes Act, 1947
and if g0, which would prevall. Section 16(5) of the 1972 Act, 25
we have noticed earlier, stipnlates that notwithstanding anything
contained in the Industrial Disputes Act, 1947 orin any other law
for the time being in force, the transfer of the services of any officer
or other employee of an Indian insurance company to the acquiring
company shall not entitle any such officer or other employee o any-
compensation under that Act or other law, and no such claim shall
be entestained by any court, tribunal or other authority. This, 10
certain extent, clearly excludes the operation of the Industrial Dis™
putes Act, 1947 in respect of disputes arising on the transfer of the
business of general insurance. There is no such question before Us-
Had it been possible to hold that the scheme of 1980 was valid
proper exercise of the puthority under Section 16 of the Ach?
qQuestion would have arisen as to whether the ceiling und other il
ditions on emoluments could be imposed og the employees in 1%
manner proposed to be done under the scheme of 1980 withos® :
reference 10 the proceduré for adujication of these matters under 1
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Industual D:sputes Act, 1947 Then the quesuon had to be Judged'

by referenice t6 sub-section (5) and sub-section (7) of Section16 of

the 1972 Act. Section 16.empowered the Government by notification

to add fo, amend or very any scheme framed under Section 16(1). .
Sub-section (7) provides that the prowsmns of this section, namely:

Section 16 of the 1972 Act and of any scheme under it shall have
effect notwithstanding anything to the contrary coatained in any
other law or any agreement, award or other instrument for the time

~ being in force

We have notlced thc scheme of 1980 That schem: puts:
certain new conditions about retirement, about emoluments and
other benefits of the employees. Tt may be noted that the applica- -

tion of Industrial Disputes Act as such in' general is not abrogated
by the provisions of 1972 Act, nor made: wholly inapplicable in
respect of matters not covered by any prowsxons of the, scheme.

This aspect is important and must be. borne in mind.

Wrongful dismissal, other dlsc1plmary proceedmgs, unfair

labour practices, victimization etc. would still remain unaffected by

any scheme or any provision of the Act. The only relevant and
material question that would have arisen, is, whethér in case where a
statutory ceiling which one of the counsel for the petitioners tried

1o describe as *“‘statutory gherao on rise of increase in emoluments

and other benefits with the rise in the cost of index of priqes” affec-
ted the position under the Industrial Disputes Act, 1947. *It may be

. noted as we have noted before that this is not a case where any -

dispute was pending before any tribunal or before any authority

‘under the Industrial Disputes Act, 1947 between the workmen con-
- cerned and the insurance companies, Though there was conciliation

procecdings, the conciliation proceedings could not reach to any

~ suceessful solution and the Conciliation Officer has made a report

failure of conciliation. The Goverment had the report, Thereafter
the Government has not referred the dispute to. any industrial
tribunal but has framed ascheme which is the subject matter of

© challenge before us. It cannot, in our opinion, be said that concilia-:'
tion proceedings or any proceeding under the Industrial Disputes.
. Act were pending ‘and therefore in the middle of the proccedings
under the Industrial Disputes Act, the Government had acted and,
framed the scheme and as such thg same was bad and illegal. There .

were no  proceedings pending under the fndustrial Disputes Act,

1947.  With the finding of the Conciliation Officer, the Government;
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A  had tw»o optxons either reachinga sstilement or frammgaschema
,on the oné hand or to make a reierence to the tribupal of the
dispute. regardmg the points ‘mentioned in the demands of the work- -
men. There is “one factual dispute which, in our opinion, is.not

‘very material. According to the petitioners, the Government had B
lB ‘not. acknowledged the receipt of the failure report of the Concilia~ '
_ tion Officer. According to the respondents, the receipt ‘was acknow- "k
" ledged ; the failure of the. conciliation proceedings, however, is b

admitted, “No further steps or proceedings were required as such.
The Government had to assess on the failnre of the conciliation
. Dmceedmgs either to tefer the mattef to the tribunal or to take such
¢ stepsasit consuiered necessary. If-the Government had not taken
any of the steps, then it was open, if the employees concerned were
in.any way aggrleved to take 'tppropnate proccedings against the
Government for doing so. As mentioned hercinbefore if the scheme -
was. he[d 1o be valid, then the ‘question what is the general faw and
what - is the special “law and which law in case of conflict would
D prevall would have arisen and, that would have nécessitated the
application of the principle “‘Generalia spegialibus non derogant”.
Thie. general rule to be followed in case of conflict hetween two
statutes is thiat the later abrogates the earleer one. In. other words,
~ a.prior specLal law wounld yield to a later - general Iaw if euher of the
two followmg COﬂdlthﬂS is satisfied. .

e

E
(i) The two are inconsistent with each other.
¢ ! . )
(11) There is some express refercnce in the Iatcr to the.
carlier enac{menf
" 1f either of these two condmcms is fulﬁIIed the Jater. law evcn )
though general would prevaﬂ e } »

: From the text and the decisions, four tesis are. deducible and ,'
these are : (i) The leglslature has the undoubted. rlght to alter a law.

" already promulgated through subsequent legislation, (u) A special law
may bg altergated or repealed "by a later general law by AR EXPIess
provision, (iii) A later general law will overr:de a prior special law.
if the two are so repugnant to each other that they cannot co-exist -
"even though no express provision in that behall isfound inthe %
_ﬁr general law, and (iv) It is only in the absence ofa. provision to the

contrary and of a clear inconsistency that a spec:a] law will remain

who]ly unaffected by alater general law. -See in this connéction.,
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"“'Maxwéll on “The Igterpretatlon of ‘Statutes” Twelfth Edition, pages
. 196-198. ’

The question was posed in the case of Fhe Life Insurance Cor- . .
poration of India v. D.J. Bahadur & Ors. (supra) where at page 1125,
Krishna Iyer, J. has dealt with the aspect of the questjon. There "

“the learned Judge posed the guestion whether the LTC Act was a

:special legislation or a general legislation. Reference in this con-

nection may also be made on Craies on “Statute Law” Seventh

Edition {1971) paras 377-382, but it has to be brone in mind that

“primary mtentlon has to-be given eﬂ’ect to. -Normally ‘lWQ aspects
of the question woyld have demanded answers, if the scheme.of |
1980 was held to bo valid on the first ground as we have discussed,

- -one is whether the General: Insurance Business (Nationalisation)

Act, 1972 is a specxal statute and the Industrial Disputes Aet, 1947
‘45 a general Act or vice versa, and secondly whether there is any
-express provision in the General Insurance Business (Nationalisa-

“tion) Act, 1972 which deals with the subject. Now in this case we

have categorical referengg to the Industrial Disputes Act, 1947 in

-sub-section (5) and subrsection (7) .of Section 16 of the General

Insurance Business (Nationalisation) Act, 1972. There is, however,
one aspect where if would have been necessary had we held the -
~scheme to be  valid otherwise, if there had been no General insu-
rance Busingss- (Nationalisation) Act, 1972, then the employees
“would have been entitled to . raise a dispute on the question of in-
~grease of emoluments and revision of pay scale with rise-in the cost
-of index*of the prices under the Industrial Disputes Act, 1947,
1n such @ situation, the Government, after conciliation proceedings,
was empowered to make a reference if it considered so necessary
having regard to the nature. of the dispuies raised. Though it can-
.m0t be said that reference was a matter of right but it was within the
1#ealm of power of the Government -and the Goverament has a duty
‘1o act with discretion on relevant cmmderatlons to make or not to
make a reference’ takmg into" consideration the facts and circum- -

-+ rstances of each case.  Ta that limited extent it could have been said
~that this right or power has been curtailed by the General Insurance

‘Business (Nationalisation) Act, 1972, if the scheme was otherwise
"W.]i.d’ 5 ‘ . - 3 J

Having regard to the context in which the question now arises
defore us; in our opinion, there is no question as to wheiher the
grovisions of Industrial Disputes Act wopld prevgil over the provi-
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sions of General Insurance Business (Nationalisation) Act. * There:

is no industrial dispute pending as such. The General Insurance
- Business (Nationalisation) Act, 1972 has not abrdgated the Indus-
-~ trial Disputes Act, 1957 as. such.

"The qu'esiion of the application of the prin cip]-é of “Generalia:

specialibtis non déirogant” has been- dealt with ir® the case of J.K.-

Cotton Spmmng & Weaving Mills Co. Ltd. v. State of U.P. & Ors.Y

Some of these aspects were also discussed in the case of U.P. State: .

E!ecrrzcny Board & Ors, v, Hun Shanker Jain and Ors.®)

Had it been “possible to uphold the scheme of 1980.' as beingr -

_ within the power of 1972 Act, it would have been also necessary for

us {0 consider whethér such a scheme or Act would have been cons—
txtutlonal]y valid in the context of fundamental rights under Article-
14, article 19(1)(g) and article 31 of the Constitution and the effect

of the repeal of article 31 by the 44th amendment of the Constitu--
" tion. The General Insurance - Business (Nationalisation) Act was: -

put in the Nineth Schedule of the Constitution as item 95 on 10th-
August, 1975. .The effect of putting a. particular provision in the:

Nineth Schedule at a particular time has been considered by this:

Court in the cise of of Prag fee & Oil Mills & Anr. Etc. v. Unior of”

India.®) Tt was held by the learned Chief Justice in the said decision: .

that on 4 pla_i'n reading of article 31A, it could not be said that the-
protective umbrella of the Nineth Schedule took in not only the-

acts and regulationg specxﬁed ‘therein but also orders and notifica~-
tions issued under those acts and regulations. Therefore if any

rights of the” pet;txoners had been affected by the scheme of 198
then those rights would not enjoy immunity from being scrutinised:
* simply because the Act under which thé¢ scheme was framed has-
been put in the. Ninth Schedule. In any event any right which
accrued to the porsons ¢oncerned prior to the placement of the

Act in the Nineth Scheddfe cannot be retrospect:vcly aﬁ‘ected by
the impugned prows:ons _

It was contended that {lre nghts of the petitiones under article-

19(1){g) have been affected by the intpugned legislation. and ‘the: -

“scheme framed thereunder. Empoywering the Government to frame
- schemes for carrymg out the purpose of the Act, does not, in our

(I} 1951]35.CR. 185.
(2} 1197911 8.C.R. 355.
(3 [1978]3.5,C.R 293
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_ opinion, in the fects and circumstances of the case, in any way,

affect or abridge the fundamental _rights of the petitioners and would
not attract article 19(1) ().

The other aspect which was canvassed before us, was whether
the Act and the schems in question wiolated article 14 of the
Constitution. This question has to be understood from two aspects,,

" namely whether making a provision for salary and emoluments’ of

the petitioners who are the emplovees of the General Insurance

" Corporation speciﬁbaiy and differently from the employees of ‘other

public section undertakings is discriminatory in any, manner or not
and the other question, is,” whether making a ‘provision for the
employees of General Insurance Cdrporatjon for scttlement of their
dues by schemes and not leaying the.question” open to the general
provisions of Industrial Disputes Act, 1947 is discriminatory and

‘violative of the rights of the employees.

It is true that sometimes there have been rise. in emoluments:
with the rise ia the cost of index in certain public sector corporations.

. The legislature however is free to recognise the degree of harm or

evil and to make provisions for the same. In making dis-similar

provisions for one group of public sector undertakings does not per

se make a law discriminatory as such Itis well-settled” that courts

- will not sit as super-leoislature and strike down a partxcular classifi-
~ cation on the ground that any under-inclusion namely that some

others have been left untouched so Iong as there is no violation of
constitutional restraints, It was contended that the application of

‘the Industrial Disputes Act not having beéen - excluded from the

Nationalised Textlle Mills, Nationalised Coal ‘and Coking Coal

Mines and Nationalised Banks but if and is so far as it excluded the

application of the Industrial Disputes Act, in case of general insurance
companies, the same is arbitrary and bad. In this connection

Justics in the case of “Special Courts Bill 1978 () The same principle

‘was reiterated by this Court in the case of Srate *of Gujarar and Anr.
V. Shri Ambica Mills Limited, Ambedabad ere.(®) In that case, this
Court was of the view that in the matter of economic legislation of

reform, a provision would not be struck down on the vice of under-
inclusion, inter alia, for the reasons that the legislature could .not be

(13 [1979] 2 S.C.R. 476 at pages 540—541 . -
() [1974] 3 8.C.R. 760 : :

_reliance may be placed on the obscrvations.of the learned Chief .
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‘might be generafed in-the attempt. Admmlstratwc expedients.
* must be forged and tested. Leglslators recognizing these factors
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rtequired to impase wpoy administrative agencies task Whgcﬁ could

*not be-carried aut or which must be carcied out on a large scale at a

single ‘stroke. Tt was further reiterated that pxecmeal approach to a

: generai problemepermitted by - under-inclusive classifications, is

somettmes justified when it is considered that leglslaturea deal with
such problems usually on an expeflmehtar basis. It is impossible to

~%tell how successful a pdrtlcular approach mlght bc, what dislocation |

might oceur, and what situation might develop and what- new evil

mlght wish to proceed cautxously, and cousts must allow. them'to do
so. This principle was again rcxterated in the Constitution Bench

decision.of this Court in the case’ of R. K Garg etc. . Umon of India

& Ors. etelh

-

>

As there was no mdustrlal dispute pendmg, we are of the

' opmlon that on the ground that the _petitioners have been chosen

out of a vast body of workmen to be discriminated agamsl: aud

‘excludmg them from the operation of’ industnal Disputes Act, there .

hag been no violation of Article 14 of the Constltutlon ‘This question,
however, it must be emphasxsed agam, does ‘not real!y arise in lhc

‘ www we have takcn

Betdre ms it' was fcdntpnded that sick mills which have been ~

nationalised have been treated differently than general jnsurance

employees under 1972 Act in Section 16(5) and Section 16(7) and in -
.- the scheme framed under the General Insurance Busmess (Nationz-

lisatfon) Act,.1972. “The object and purpose of the Sick Textile
Undertakings (Nationalisationy Act, 1974, was “reorgamsmg and

- rehabititating such sick textile undertakmgs so as to subserve the

intereésts of general public ‘by -angmentation of the products and
distribution at fair prices of different varities of cloth and yarn'’

- The basic objectlvc of the said Act.was rehabilitation of the s:ck.
textile mills. That was different from the purpose of the present

Act.. The sick teanc units had under them the bulk of their emplo-

yees as workmeh those who came under the provisions: of Industrial
Disputes Act. Section 14 of the said Act statutorily recognises the
special position of the workmen as contra- -distinguished from the

other employces by enacting. seperaté. provisions in this respect

. thereon. Further-more it has to be borne in mind that tfle,a_fores‘qic;

"
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(1) [1982] 1 S C.R-947
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Azt was concemed with thie ex‘r%urmg augmentation of pmductmn

.and distitbutionof -certain tl6th and yarn which are commodities,

essential 1o the hational economy Yeing 1mponan; consumer ‘items.,
Therefore the case of the empleyees of sick textile undertakings.

- which #ias been m¥ntioned by the petitioners and argued before us:

cAnnot be ¢ompired op dmiar lines in respect of this aspect with

thie present petitioners. We would have rejected this submission on
behalf of the petitioners, had it been necessary for us to do so but in
the view that has beea takeh, it is not necessary. -

Anotlier item mentloned Bafore us was the employé&s of Coking.
Coal Minss (Nahdn“ahsahon) Act, 1972 It has to be'borne in mind
:that the object covered by the schem: of the Act was entirely diffe-
© rent ‘from the Geréeral I'msurance Business (Nationalisation) Act,”
1972. The Coking Coal Mines (Natiomalisation} Act, 1972 was
_enucted to provide for the transfer ¢F the interest of the owners of
" such mines and also the transfer of the interest of owners of coke

oven plants with a view 1o * ‘reéorganising and re-comstructing such
coal maines and plants for the purpose of protecting, serving and

. permitting scientific development of resources of coking coal needed.

to meet the growing requirement qf iron &steel industry’’, . Accor-
ding to'the normal prevalent view, the workmen of Coking Coal

Coal Mines (Nationalisation) Aet recognised the independent exis-
tence ‘of the said workers as a class, It has also to be kept in mind
that coking coal is a commodity very vital to the national economy

‘and prime raw materials of iron & steel industry which is- a basic
« industry. The workmen employed ip the coal ‘mines were also

sweated labour, ‘Their special position was also statutorily recognised
in the said Act. Coal+s also one of the basic materials required to
sustain growth. The prowswns of Coking Coal Mines (Nationalisa-~
tion) Act have been considered in detail and  the special feature has,
been taken note of in the case of Tara Prasad Singh etc. v. Union
of India & Ors®), According to the respondeats, Class.1II and Class

- IV employees of the General Insurance Company are high wage

carners. They are islanders- by - hemselves——accordmg to the
respondents. Tt is true that judges should not bring their personal
knowledge into action in deciding-the controversy before the Courts

but if common knowledge is any guide, thén undoubtedly these: )

(1) [1.80] 3 S.C.R. 1042.

. Mines were sweated ]abolxr. These workmen constituted very large
percentage of the employees. Theactin question namely the Coking.
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_ employees are very highly paid in comparison to many others. The

" object of the General Insurance Business (Nationalisation) Act, 1972
is to rum the business eiﬁciently so that the funds available mjght be
utilised for socially viable and corg prOJects of national Importance

“From one point of view the Nationalised Banks and the Insurance -
Compan;es for the purpose of apphcablhty or. otherwxse of the

prowswns *of the Industrial Disputes Act cannot be treated as belon-

ging to one- class.  Historical reasons provide an intelligible.
differentia dlstmgmshmg Nationalised Insurancc Companies from.

the Nationalised Banks. The reason suggested by the respondents
" was that prior to Banks Nationalisation, Industrial disputes between
workmen and the Banks were treated since 1930 on All India basis
with the 1otahty of the banks being involved therein. Several awards.
‘have been made  treating them as such fike Shastri Award, 1953.

Shastri Award Tribunal was constituted with a view to settle the

disputes of the workmen of the Banks with all commercial Banks
(excluding Co-operative Banks etc.) on the one hand and the emplo-
yees on the other. Desai Award, 1962 bipartite settlement between

Indian Banks Association and the Exchange Bapks Assocxatxgn on-

the one hand and All India Bank "Employees Associatton and All
* IndYa Bank Employees Federation on the othér, are some of ‘the

examples. As against this, prior to'the Act in question before us,

disputes bétween insurance companies and théir workmen were
“settled on independent company basis with fio All India projections
" inivolved. It may also be noted that unlike the case of some banks,

there is no existing award or settlement with the petitioners emplo-
_ yees of the general insurance companies and the four insurance
companies.‘ The financial resources, structures and functions of the
Banks are-different from those of the insurance companies. It may
also be noted as was pointed out to us on behalf of the respondents

that Bank’s Class III and 1V employecs are about 4,385,000 in 1982 .

_ as-compared 1o insurance companies which employ about 25,000
-Class 11I'and Class. IV employees.- Therei‘ore for™ the .purpose of
rationalisation, the insurance companies wanted to curtail their

-emoluments on a smallscale. It cannot be said that there are no’

distinguishing factors and that for choosmg a parncular .group for
_experiment, the respondents should be found guilty of treating people
differently while they are alike in all material respects.

- Differentiation -is not always discriminatory. If there is a
rationdl nexus on ‘the basis of which differentiation has been made
with the object sought to be achieved by particular. provision, then

such .differentiation is not discriminatory and does met -



-

7

Yy

AR BANERIEE V. UNION (M&k!garji; J) 289

wiolate the principles of article 14 of the 'Constitution-, This principle
is too well-settled now to be reiterated by reYerence to cases, There
is intelligible basis for differentjation. Whether the same result - or
better result could have been achieved and better basis of differentia-
“tion evolved is within the domain of legislature and must be left to

‘the wisdom of the legislature. Had it been held that the scheme of -~

1980 was within the authority given by the Act, we would have

" rejected the challenge tothe Act and the scheme under article 14

-of the Constitution.

It was also urged before us on behalf of the respondents that,

" :the petitioners being employees of public sector undertakings, and

“these are cconomic instrumentalities of the State and having regard
to the contents and contour of the concept ' of public employment
.as developed 'in the Indian legal system, an-employee in a public
-sector ‘can be approximated with and treated as a goveranment
servant. Having regard to the principles which govern the employer
- and employee relationship in the governmental sectors, the condi~ -
‘tions of service of employees in public employment should be
exclusively governed by the statute and by the rules and regulations
framed thereundei. Predication. of such power would necessarily
exclude the provisions of Tndustrial - Disputes Act and the principles
of collective bargaining just as these would exciude the principles of
coatractual relationship in such matters. The point is interesting.

However, in the v:ew we have taken, we need pot discuss this aspect
any further,

1t was further submitted on behalf of the respondent that the.
rationale, justification and the genesis of the law of nationalisation
being the creation of economic instrumentalities to subserve the
constitutional and adMinistrative goals of governance in a social
welfare society, the running of public sector undertakings is neither
for profit earning of the management nor for sharing such profits
with the workmen alone but to utilise the investible funds available
ds a result of such ventures dnd undertakings for socially-oriented
goals laid down by the governmental: policiés operating on the
said sectors. In this connection reference was made before us to the

decision in the case of State’of Kdmamka & Anr. efe.’ v. Rangandfha
«Reddy & Anr. etc. (1)

1. [197811 S.C.R. 641 at pages 672, 676 & 691.
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i Employment in the: publxc scctor undeftakmgs EHJO)S a statuh.

: It was submitted that bolh’ histoncally as well as a miatter of law, the-
T pubhc ‘séctor undertakings being the ‘tconomic - instrumentalities of
. tHe State -arid discharging the obllgatlons which the State have, the-

~ erhployees of such undertakings i principle cannot be distinguished.
from the employees in the government ‘services. : In this connection.
_ our dttention was drawn to the case of Sukhdev Singh & Ors. v. Bhagat-
Rarm Sardar Singh Raghuvanshi & Anr.()) It was urged thatin all cons—

... titutional democracies, the relationshi p'between the govemmcnt ‘and.

- the civil service is exclusively governed by the statutory provisions.

* - with the power in the Government to umlaterally alter the condi- - .

- ‘tions of service of the government employees. Reference was made to-
“The Law of Civil Service” by Kaplan. It was further ‘submitted that.
~indndia the 1aw is that origin of the Government service ‘might be-
- contractual but ance appointed to a post under the Govemment, the-
i _government servant acquires a status and "the rlghts and obllgatlonsu
- are no longer dcpend..nt on thc consent of both the’ parttcs but by
statut : D A i ’ : :

T We tvduld have considered these'aspzcts had it been n:.t:éssé.ry

for us to do. so but it is not necessary in - the view taken. We may- -
' ‘relterate that article ‘14 ‘does not’ prevent leglslaturc from mtro—

ducmg a r¢form i.e. by applying the leg:slation to some mstltutlons

. or OijCtS or areas only accordmg to the exigency of'the situation .
< and furthcr class;ﬁcatlon of selection can be ‘sustained on - historical

_reasons or reasons of administrative exigency or piece-meal method
of mtroducmg reforms The law necd not apply to all" the persons
‘in the sense of havmg a universal applxcatnon to all persons Alaw
can be sustained if it deals equally with the people of well- defined. -

-

»

class- employees of insurapce companies as'such and such a law is ..

ot open to the charge of denial of equal prot‘ect:on on the ground
: 'that it had not app‘llcatlon to othcr pchOns

In the view we have. taken of the matter these apphcatmn&

_ succeed and the 1mpugned ‘scheme of 1980 must be held to be ‘bad
" as beyond the scope of the authority of the Central Government,
“under the General Insurapce Business (Natmnallsatlon) Act, 1972.
" The operation of the scheme has been restrained by the order passed

‘as mterm order in these cases. The :mpugned scheme 1s therefore

; quashed and “will not be given eﬂcct to.. The parucs will be at

1.'_[1915]3'S:C.R.6l9_ atpage 646, . ..l

.
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liberty to adjust their tights as if the scheme had not been framed. A
The appiica{ion for intervention is allowed. Let appropriate writs be
issued quashing the scheme of 1980. This, however, will not prevent .
the Government, if it so advised, to'framg any appropriate legis-

lation or make'any appropriate amendment giving power to Central
‘Government to frame any scheme as it considers fit and proper. In
_the facts and circumstances of these cases and specially in view of

-~

the fact that petitioners had themselves'at one point of time wanted
that new scheme be framed by the Central Government, we direct
that parties will pay and bear their own costs in all these matters,
The rules are made absolute to the extent indicated above.

NVER | ' Petitions allowed.



