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ACT:
Letters Patent (Calcutta High Court), cls. 13, 15-Order for
transfer of suit under «cl. 13-Whether " j udgrent " -

Appeal ability -nmeaning of "judgment".

HEADNOTE
An order for transfer of a suit, nmade under clause 13 of the
Letters Patent of the Calcutta Hgh Court is not a
"judgment” within the neaning of clause 15 of the Letters
Patent and no appeal lies therefrom under the Letters
Patent, as it neither affects the nerits of the controversy
between the parties in the suit itself, nor termnates or
di sposes of the suit on any ground.

[ Meani ng of the word "judgnent" discussed].
Khatizan v. Sonairam (l.L.R 47 Cal. 1104), Justices of the
Peace for Calcutta v. Oriental Gas Co. (8 Beng. L.R 433),
Dayabhai v. Mirugappa Chettiar (I.L.R 13 Rang. /457),
Tuljaramv. Alagappa (I.L.R 35 Mad. 1), Mathura Sundari v.
Haranchandra (I.L.R 48 Cal. 857), Chandicharan v. -Tnhanendra
(29 C. L.J. 225), Lea Badin v. Upendra Mhan Boy Chowdhry (39
C.WN. 156), Kanwar Lal Singh v. Uma Devi (A l.R 1945 Nag.
156), Sankar Deo v. Kalyani (A 1.R 1948 Nag. 85), Shahzadi
Begumv. Alaknath (I.L.R 57 All. 983), Shaw Hari v. Sonaha
Beli Ram (Il.L.R 23
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Lab. 491), Sonebai v. Ahnedbhai (9 Bom H C. R 398) and
Vaghoji v. Gamgji (l1.L.R 29 Bom 249) referred to. Krishna
Reddi v. Thani kachala (I.L.R 47 Mad. 136) di sapproved.

JUDGVENT:
ClVIL APPELLATE JURI SDICTION: Civil Appeal No. 92 of 1952.
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Appeal by special |eave fromthe Judgnent and Order dated
16th May, 1951, of the Hi gh Court of Judicature at Calcutta
(Harries C. J. and Das J.) in Appeal from Oiginal O der No.
136 of 1949 arising out of Judgnent and Order dated the 25th

April,’ 1949, of the said Hi gh Court (Banerjee J.) in Extra-
ordinary Suit No. 2 of 1948.

N. C. Chatterjee (B. Sen, with him for t he-
appel | ant .

. P. Sinha (A K. Dutt, with him for t he
respondent .
1953. February 27. The Judgnent of the Court was

del i vered by
MUKHERJEA J. This appeal, which has cone before us on
special leave, 1is directed against a judgrment of an

Appel l ate Bench of the Calcutta H gh Court, dated the 16th
May, 1951, by which the | earned Judges di smi ssed an appea
taken against an- order, nmade by a single Judge on the
Oiginal Side of that Court,, under clause 13 of the Letters
Patent, on the prelimnary ground that the appeal was not
conpetent in | aw

There s no-dispute about the material facts of the case
which lie with-in a short conpass. On 7th August, 1947, a
suit was filed by the respondent Kumar Rupendra Deb Rai kot
in the Court of the Subordinate Judge at Jal paiguri in West
Bengal ,being Title Suit No. 40 of 1947,for recovery of
possession of a large estate known as Bai kunthapur Raj
situated in that district, on the allegation-that he, being
the el dest son of late Prosanna Deb Rai kot, the last hol der
of the estate, becanme entitled to the properties on the |
death of his father under a customof the famly which
excludes all females frominheritance and follows the rule
of linea
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prinmogeniture in matters of succession. Prosanna died in
Decenber, 1946, and Asrunmati Debi, the appellant before us,
is admttedly his widow There was no son born to her and
her only child is a daughter named Prativa. According to
the plaintiff respondent, his nother Renchi Debi, who is a
Lepcha by birth was another |awfully wedded wi fe of Prosanna
and was narried to the latter in what is known as the "
Gandharba form Prosanna had three sons by this wfe, the
plaintiff being the eldest. Asrumati, it is alleged, took
possession of the bulk of the properties conprised in the
estate on the death of her husband, although she  had  no
legal right to the same and it was to evict her from these
properties that this suit was brought. Besides Asrunati,
the plaintiff also inpleaded three other agnatic relations
of the deceased (who are defendants Nos. 2 to 4) and  also
his own two younger brothers as defendants to the suit.
Asrumati filed her witten statenent on January 19, /1948,
and the main defence put forward by her was that there was
no |legal nmarriage between her husband and the plaintiff’'s
nother, the latter being only one of the several m stresses
of her husband. She denied that there was any customin-the
famly under which femal es were excluded from inheritance.
The defendants 2 to 4 also filed witten statenents,
challenging the legitinmacy of the plaintiff and his claimto
succession, and put forward their own rights as heirs under
the customary | aw obtaining in the famly.

On 30th April, 1948, the plaintiff presented an application
in the Oiginal Side of the High Court of Calcutta under
clause 13 of the Letters Patent, praying for transfer of the
suit filed in the Jalpaiguri court to the H gh Court to be
tried in its Extraordinary Oiiginal G vil Jurisdiction
This application was heard by Banerjee J. sitting singly and
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by his order dated the 25th of April, 1949, the |earned
Judge allowed the application, substantially on the ground
that having regard to the atnosphere of prejudice that was
created in the locality by supporters of the defendant, who
wi el ded
1162
considerable influence in the district, the plaintiff mght
have a legitinmte apprehension that he would not get fair
trial in the district court.
Agai nst this decision the defendant No. 1 took an appeal to
the Appellate Bench of the High Court of Calcutta and the
| earned Judges (Trevor Harries C. J. and Das J.) dism ssed
the appeal on the ground that the order appeal ed again was
not a ’'judgnent’ within the nmeaning of clause 15 of the
Letters Patent. It isthe propriety of this decision that
has been chal | enged before-us.in this appeal

The Hi gh Court of Calcutta in holding the appeal before it
to be inconpetent based its 'decision entirely upon an
earlier pronouncenent of a Division Bench of the sane court,
where it was hel d by Mokerjee A . C.J. sitting with Fletcher
J. that an order for transfer of a suit nmade under clause 13
of the Letters Patent-was not a ’'judgment’ within the
nmeaning of clause 15 (1): Reliance was placed by the
| earned Judges for ‘this view upon the pronouncenment of Sir
Richard Couch C. J. in the well-known and often cited case
of The Justice of the Peace for Calcutta v. The Oiental Gas
Conpany (2), where the learned Chief Justice said as
foll ows: -

"We think that "judgment’ in-clause 15 means a deci sion

which affects the nmerits of the question between the parties

by determining sone right or liability. 1t may be either
final or prelimnary, or interlocutory, the difference
between them being that a final judgnent  determnes the

whol e cause or suit, and a prelimnary or interlocutory
judgrment determines only a part of it, |eaving other matters
to be determ ned."”

The identical question, whether an order for /transfer
under clause 13 of the Letters Patent is a ’'judgnent’ for
purposes of appeal, was pointedly raised before the Mdras
and the Rangoon High Courts, and while the Madras High Court
(3) answered the question hi the affirmative, a -definitely
negati ve answer was given by
(1) See Khatizan v. Sonairam |.L.R 47 Cal. 1104
(2) 8 Ben. L.R 433.

(3) Vide Krishns Reddi v. Thani kacha, |.L.R 47 Mad. 136.
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the Rangoon Hi gh Court (1). The Madras deci sion purports to
be in accordance with the view enunciated a Full Bench of
that court in Tuljaramv. Al agappa(2) where Sir Arnold Wite
C. J. sitting wth Krishna swani Aiyar and Ayling JJ.
formulated a definition of 'judgnent’ in a conprehensive
manner differing fro the wide interpretation put upon the
termin the earlier case of DeSouza v. Coles (3). "The test
seens me," thus observed the | earned Chief Justice, "to be
not what is the formof the adjudication, but what is its
effect on the suit or proceeding in which it is nmade. | f
its effect, whatever its formnay be, and whatever nmay be
the nature of the application on which it is nade, is to put
an end to the suit or proceeding so far as the court before
which the suit or proceeding is pending is concerned, or if
its effect, if it is not conplied with, is to put an end to
the suit or proceeding, | think the adjudication is a
judgrment within the nmeaning of the clause." This decision
it my be pointed out, has not only been adhered to in
Madras since then without any commrent, but the Cal cutta High
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Court has in several instances manifested a marked | eaning
towards it (4).

On the other hand, a Full Bench(1l) of the Rangoon Hi gh Court
presi ded over by Page C.J. took 'a view altogether different
from that of the Calcutta and the Madras High Courts as
regards the nmeaning of the word | judgment’ in clause 13 of
the Rangoon Letters Patent, which corresponds to clause 15
of the Letters Patent of the Calcutta and Mdras High
Courts. It was held by the Full Bench of the Rangoon High
Court that the term’judgment’ in the Letters Patent means
and is a decree in a suit by which the rights of the

-parties in the suit are determ ned. In other words,
"judgnent’ is not what i's defined in section 2 (9) of the
Cvil Procedure Code as being the statenent given by the

j udge of the grounds of a decree

(1) Dayabhai v. Miyugappa Chettiay, 13 Rang. 457 (F.B.).

(2) 35 M1 (F.B.).

(3) 3 MHC R 384.

(4) Vide Miathura ~Sundari v. Haran Chandra |I.L.R 43 Cal
857; Chandi Charan v. Jnanendra 29 C. L.J. 225 at 229 Lea
Badi n v. Upendra Mhan Roy Chaudhury, 39 C W N. 155

1164

or order, but is a judonent inits final and definitive
sense enbodying a  decree. A final "’ judgment is an
adj udi cation which/conclusively determ nes the rights of the
parties with regard to all matters inissue in the suit,
whereas a prelimnary or interlocutory judgnment is a decree
by which the right to the relief claimed in the suit is
deci ded but under which further proceedings are necessary
before a suit inits entirety can be disposed of. Save and
except final and prelimnary judgnents thus defined, al
other decisions are ' orders’ and they do not conme wthin
the description of | judgnents ' under the rel evant ' cl ause
of the Letters Patent. No 'order’ is appeal able unless an
appeal is expressly provided against it by the Cvi
Procedure code or sone other Act of the Legislature. In
this view an ' order’ for transferring a suit/ from a
subordinate court to the Hi gh Court could not possibly be
regarded as a 'judgnent’, and consequently no appeal ~ woul d
lie against such an order. This definition of ' judgnent
"has been accepted in several cases by the Nagpur H gh Court
(1), and substantially this seens to be the view of the
Al | ahabad High Court also (2). A Full Bench of the ~Lahore
Hi gh Court(,’), however, has refused to accept this viewand
has preferred to follow the tests enunerated by the Calcutta
and the Madras High Courts. The Bonbay Hi gh Court —accepted
the Calcutta view fromthe very beginning (4):

In view of this w de divergence of judicial < opinion, it
may be necessary for this court at sone tine or. other to
exam ne carefully the principles upon which the different
views nentioned above purport to be based and attenpt to
determine wth as nuch definiteness as possible the true
meani ng and scope of the word | judgment’ as it occurs in
clause 15 of the Letters Patent of the Calcutta H gh Court
and in the corresponding clauses of the Letters Patent  of
the other Hgh Courts. W are, however, relieved from
enbar ki ng
(1) Vide Kunwar Lal Singh v. Uma Devi, A l.R 1945 Nag.
156; Shankar Deo v. Kalyani, A l.R 1948 Nag. 85.

(2) Vide Shahzadi Begamv. Al akhnath, 57 All. 983 (F.B.)
(3) Shaw Hari v. Sonah Mal Beli Ram I|.L.R 23 Lah. 491

(4) Vide Sonebai v. Ahnedbhai, 9 Bom H C R 398,
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on such enquiry in the present case as we are satisfied that
in none of the views referred to above could an order of the
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character which we have before us, be regarded as a
judgrment’ within the neaning clause 15 of the Letters
Pat ent .

Couch C J., as said already, defined ’judgnent’ be a
deci si on which deternmines sone right or liability affecting

the nerits of the controversy between the parties. It is
true that according to the learned Chief Justice an
adjudi cation, in order that it mght rank as a ’'judgnent’,

need not decide the case on its merits, but it nust be the
final pronouncenent of the court making it, the effect of
which is to dispose of or termnate the suit or proceeding.
This wll be apparent fromthe foll owi ng observations nade
by Couch C. J. in the course of his judgnent in the case
referred to above :

“ It is, however, said that this court has already put a
wi der construction upon the word | judgnment’ in clause 15 by
entertaining appeals in cases where the plaint has been
rejected ~as insufficient, or as showing that the, claim is
barred by linmtation,, and also in cases where orders have
been rmade in execution. These however are both within the
above definition of a judgnment, and it by no neans follows
that, because we hold the order in the present case not to
be appeal able, we should be bound to hold the sane in the

cases referred to. For example, there is an obvious
di fference between an order for the admission of a plaint
and an order for its rejection. The former determnes

nothing, but is nmerely first step towards putting the case
in a shape for determination. The latter deternines finally
so far as the court which makes the order is concerned that
the suit, as brought. wll not lie. The deci si on
therefore, is a judgnment in the proper sense of the term."
It cannot be said, therefore, that according to Sir
Ri chard Couch every judicial pronouncenent on a right or
liability between the parties is to be regarded
151
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as a "judgnent’, for in that case there would be any
nunber of judgnents in the course of a suit or proceeding,
each one of which could be challenged by way of appeal
The judgnment nust be the final pronounce ment which puts
an end to the proceeding so far as the court dealing with it
is concerned. It certainly involves the determnation of
sone right or liability, though it nay not be necessary that
there must be a decision on the nerits. This view, which is
inmplied in the observations of Sir Richard CouchC J. quoted
above, has been really nmade the basis of the definition of I
judgrment’ by Sir Arnold Wite CJ. in the Full Bench
decision of the Madras H gh Court to which reference has
been nade (1). According to Wite C.J. to find out whether

an order is a |l judgnent ' or not, we have to look to its
ef fect upon the particular suit or proceeding in which it is
made. If its effect is to ternminate the suit or proceeding,
the decision would be a 'judgment’ but not otherw se. As
this definition covers not only decisions in suits  or
actions but ’'orders’ in other proceedings as well which

start with applications, it may be said that any final order
passed on an application in the course of a suit, e.g.,
granting or refusing a party's prayer for adjournment of a
suit or for exam nation of a witness, would also cone within
the definition. This seenms to be the reason why the | earned
Chief Justice qualifies the general proposition laid down
above by stating that "an adjudication on an application

which is nothing nore than a step towards obtaining a fina

adjudication in the suit, is not a judgnent wthin the
meani ng of the Letters Patent. "
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As stated already, it is not our purpose in the present case
to franme an exhaustive definition of the word 'judgnment’ as
used in clause 15 of the Letters Patent. W have indicated
what the essential features of a | judgnent’ are according
to both the Calcutta and the Madras High Courts and all that
we need say is that, in our opinion, an order under clause
13 of the Letters Patent does not satisfy the tests of a
"judgnent’ as formul ated by either of these H gh Courts.

(1) Vide Tuljaramv. Al agappa, 35 Mad, 1,

1167

The question that requires determnation in an application
under clause 13 of the Letters Patent 1is, whether a
particular suit should be renmoved fromany court which is
subject to the superintendence of the Hi gh Court and tried
and determned by thelatter as a court of extraordinary
original jurisdiction. It is true that unless the parties
to the suit are agreed on this point, there nust arise a
controversy between them which has to be determined by the
court. I'n the present case, a single Judge of the High
Court has decided this question in favour of the plaintiff
in the suit; but a decision on any and every point in
di spute between the parties to a suit is not necessarily a

j udgrent ' . The order in the present case neither affects
the nerits of the controversy between the parties in the
suit itself, nor does it term nate or dispose of the suit on
any ground. An order for transfer cannot be placed in the
same category as an order rejecting a plaint or one
dismissing a suit '‘on a prelimnary  ground as has been
referred to by Couch C J. in his observations quoted above.
An order directing a plaint to be rejected or taken off the
file amounts to a final disposal of the suit so far as the
court nmaking the order is concerned. That suit is
conpletely at an end and it is imuaterial that another suit
could be filed in the same or another court after renoving
the defects which led to the order of rejection. O the
other hand, an order of transfer under clause 13 of the
Letters Patent is, in the first place, not at all an order
nmade by the court in which the suit is pending. In the
second place, the order does not put an end to the suit
which remains perfectly alive and that very suit is to be
tried by another court, the proceedings in the latter to be
taken only fromthe stage at which they were left in the
court in which the suit was originally filed.

M. Chatterjee in the course of his argunents placed
consi derabl e reliance upon the pronouncenent of the Calcutta
Hi gh Court in Hadjee Ismail v. Hadjee Mahoned (1), where it
was held by Court C. J. and
(1) 13 Beng, L.R 91
1168
Pontifex J. that an order refusing to rescind |eave to sue
granted under clause 12 of the Letters Patent was a
"judgnent’ under clause 15 and coul d be chal | enged by way of
appeal . This decision was foll owed by the Bormbay Hi gh Court
in Vaghoji v. Camgji(1l); and it is argued by M. Chatterjee
that there is no difference in principle between an order of
that description and an order transferring a suit under
clause 13 of the Letters Patent. The contention of M.
Chatterjee undoubtedly receives support fromthe judgnment of

t he Madr as Hi gh Court in Kri shna Reddy V.
Thani kachal a(2),where precisely the same line of reasoning
was adopted. In our opinion, this reasoning is not sound

and there is an essential difference between an order
rescinding or refusing to rescind | eave to sue granted under
clause 12 of the Letters Patent and one renoving a suit from
a subordinate court to the High Court under clause 13 of the
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Letters Patent, and this distinction would be apparent from
the observations of Sir Arnold Wite CJ. in the Madras Ful
Bench case(3) nentioned above, to which sufficient attention
does not appear to have been paid by the | earned Judges of
the sanme court who decided the later case. Referring to the
decision of the Bombay High Court in Vaghoji v. Camgji(1l),
Wiite C. J. observed as foll ows:

"As regards the Bonmbay authorities | may refer to Vaghoji v.
Camgji (1), where it was held that an appeal lay from an
order disnissing a Judge’'s sumopns to show cause why | eave
granted under clause 12 of the Letters Patent should not be
rescinded and the plaint taken off the file. Here the
adj udi cation asked for, if made, would have di sposed of the
suit. So al so woul d an order nade under an application to
revoke a submission to-arbitration. | think such an order
i s appeal abl e."

Leave granted -under- clause 12 of the Letters Patent
constitutes the very foundation of the suit which is
instituted onits basis. |f such leave is rescinded. the
(1) I.L.R 29 Bom 249. (2) 1.L.R 47 Mad. 136.

(3) Vide Tuljaramv. Al agappa 35 Mad. 1 (F.B.).
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suit automatically comes to an end and there is no doubt
that such an order would be a judgment. If, on the other

hand, an order is made dism ssing the Judge’'s sumobns to
show cause why the | eave should not be rescinded, the result
is, as Sir Lawrence Jenkins pointed out(1), that a decision
on a vital point adverse to the defendant, which goes to the
very root of the suit, becomes final and decisive, against
himso far as the court making the order is concerned. This
brings the order within the category of a ’'judgnent’ as laid
down in the Calcutta cases. W need not express any fina

opinion as to the propriety or otherwi se of this view It
is enough for our purpose to state that there is a
difference between ail order refusing to rescind ||eave

granted under clause 12 of the Letters Patent and one under
clause 13 directing the renoval of a suit fromone court to
another, and there is no good reason to hold ‘that the
principle applicable to one applies to the other al so.

The result, therefore, is that, in-our opinion, the view
taken by the High Court is right and this appeal should
fail, and is dism ssed with costs.

Appeal dism ssed
Agent for the appellant: P. K. Bose.
Agent for the respondent No. 1 : Sukummar Ghose for P. C.
Dutt.




