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Hear d.

Leave granted in S.L.P (C) No. 883 of 2000.

Both these appeals relate to judgnment of the All ahabad
Hi gh Court dated 7.9.1999 and are, therefore, disposed of by
this comon judgnent. The prinmary question involved is the
scope of interference in the matter of punishnent by the
H gh Court.

Fact ual background in a nutshell is as foll ows:

Di sciplinary proceedings were initiated by the United
Conmer ci al Bank (hereinafter referred to as 'the enpl oyer’)
agai nst P.C. Kakkar (hereinafter referred to as 'the
enployee). It was alleged that he had committed several acts
of m sconduct while functioning as Assistant Manager of
M rzapur Branch. He was placed under suspension w.e.f.
6.7.1983. The disciplinary proceedings were initiated in
terns of United Comercial Bank O ficer Enmpl oyees (Conduct,
Di scipline and Appeal) Regul ation 1976 (hereinafter referred
to as '"the regulation’). The charges were found established
in respect of charge nos. 1, 2, 3, 6, 7 and 8. On the basis
of findings recorded by the Inquiry Oficer and as endorsed
by the Disciplinary Authority, order of dismssal was passed
on 16.8.1988. Appeal preferred by the enpl oyee before the
prescri bed appellate authority did not bring any relief.
Sinmlar was the fate of the review application. Matter was
carried in wit petition before the Al ahabad H gh Court.

As noticed by the Hi gh Court, there was no challenge to the
findi ngs recorded, and what was urged related to the quantum
of punishnent. One of the points highlighted to question
the quantum of punishnent was that in a simlar situation

| esser puni shnent was inposed on one ML. Keshwani though
the all egati ons agai nst himwere of rmuch serious nature.
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The High Court accepted the plea and, inter alia, directed
as follows: -

"The Suprenme Court has held in severa

cases that there should be no discrimnation
in the matter of punishnent vide Sangram

Si ngh Versus State of Punjab (1983 (4) SCC
225).

On the facts of the case we are of the

opi nion that the punishnent given to the
petitioner was m sappropriate and excessi ve.
Hence while we uphold finding of guilt. W
guash the orders dated 16.8.1988 and the
order dated 11.10.1989 and 5.2.1990 and
direct that the petitioner shall be
reinstated in service within six weeks of
production of certified copy of this order
before the authority concerned but he will be
given a l'esser punishnment. Since the natter
has been pending for a long tinme we direct
that the petitioner will be given the

puni shrent of being deprived of 75% of sal ary
for the period fromthe date of renoval to
the date of reinstatenent and he will be
given a severe warning not to nake such

nm stakes in future but he will get seniority
and continuity of service as if his service
had not been terninated."

According to | earned counsel for the enployer, after

havi ng found that the charges were established the High
Court committed an error in interfering with the quantum of
puni shnment. The scope of such interference is extrenely
limted. After having noted that there was no chal 'enge to
the findings, there was no scope for interfering with'the
guantum of puni shnent. Some of the charges were of very
serious nature and one of the charges related to fabrication
and mani pul ati on of records. It is pointed out that even if
a co-del i nquent has been given | esser punishnment, sane
cannot be a ground for interference. The enpl oyee was acting
as Assistant Manager in the Bank and committed the acts of

m sconduct. Taking into account the higher standard of
honesty and integrity required by such enpl oyees any
interference with the quantum of punishnment woul d amobunt to
m spl aced synpathy. According to M. Ranjit Kumar, | earned
counsel appearing for the enployee, there were severa
mtigating circunstances. It was categorically urged that
there was no enmbezzl enent or fraud and there was no | oss
caused to the Bank. The allegations of fictitious entries
were found not to have been established in a crimnal case
which was initiated by the Central Bureau of Investigation
and the enpl oyee was acquitted of the charge. Further case
on which the H gh Court has placed reliance involved nore
serious allegations and even if the allegations so far as
other officer ML. Keshwani and the enpl oyee can be
differentiated, yet it has to be noted that the H gh Court

i nposed nore severe puni shnent conpared to M L. Keshwani

The scope of interference with quantum of puni shrment
has been the subject-matter of various decisions of this
Court. Such interference cannot be a routine matter.




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 3 of 10

Lord Greene said in 1948 in the fanbus Wdnesbury case

(1948 (1) KB 223) that when a statute gave discretion to an
administrator to take a decision, the scope of judicia
review would remain limted. He said that interference was
not perm ssible unless one or the other of the follow ng
conditions was satisfied, nanely the order was contrary to
law, or relevant factors were not considered, or irrelevant
factors were considered; or the decision was one which no
reasonabl e person could have taken. These principles were
consistently followed in the UK and in India to judge the
validity of adm nistrative action. It is equally well known
that in 1983, Lord Diplock in Council for Civil Services
Union v. Mnister of Civil Service [(1983) 1 AC 768] (called
the CCSU case) summarized the principles of judicial review
of admi nistrative action as based upon one or other of the
following viz., illegality, procedural irregularity and
irrationality. He, however, opined that "proportionality"
was a "future possibility".

In Om Kumar _and Ors. v. Union of | ndira (2001 (2) SCC
386, this Court observed, inter alia, as follows:

"The principle originated in Prussia in
the nineteenth century and has since been
adopted in Germany, France and ot her European
countries. The European Court of Justice at
Luxenbourg and the European Court of Human
Ri ghts at Strasbourg have applied the
principle while judging the validity of
adm ni strative action. But even |ong before
that, the Indian Suprene Court has applied
the principle of "proportionality" to
| egi sl ative action since 1950, as stated in
detai |l bel ow.

By "proportionality", we nean the
guesti on whether, while regul ati ng exercise
of fundanmental rights, the appropriate or
| east-restrictive choi ce of neasures has been
made by the | egislature or the adm nistrator
so as to achieve the object of the
| egi slation or the purpose of the
adm ni strative order, as the case nmay be.
Under the principle, the court will see that
the legislature and the adm nistrative
authority "maintain a proper bal ance between
the adverse effects which the | egislation or
the adm nistrative order may have on the

rights, liberties or interests of persons
keeping in mnd the purpose which they were
i ntended to serve". The legislature and the

adm ni strative authority are, however, given
an area of discretion or a range of choices
but as to whether the choice nmade infringes
the rights excessively or not is for the
court. That is what is neant by
proportionality.

XXX XXX XXX XXX XXX

The devel opnent of the principle of
"strict scrutiny" or "proportionality" in
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admnistrative law in England is, however,
recent. Administrative action was
traditionally being tested on Wednesbury
grounds. But in the |last few years,
admi ni strative action affecting the freedom
of expression or liberty has been decl ared
invalid in several cases applying the
principle of "strict scrutiny”". In the

case of these freedoms, Wednesbury principles
are no longer applied. The courts in England
could not expressly apply proportionality in
the absence of the convention but tried to
safeguard the rights zealously by treating
the said rights as basic to the common | aw
and the courts then applied the strict
scrutiny test. In the Spycatcher case
Attorney General v. Guardi an Newspapers Ltd.
(No.2) (1990) 1 AC 109 (at pp. 283-284), Lord
CGoff stated that there was no inconsistency
bet ween t'he conventi on and the conmpn | aw.

I n Derbyshire County Council v. Tines
Newspapers Ltd. (1993) AC 534, Lord Keith
treated freedom of expression as part of
common |aw. Recently, in R v. Secy. O
State for Hone Deptt., ex p. Simms (1999) 3
Al ER 400 (HL), the right of a prisoner to
grant an interviewto a journalist was upheld
treating the right \as part of the common | aw.
Lord Hobhouse held that the policy of the

adm ni strator was di sproportionate. The need
for a nore intense and anxi ous judicia
scrutiny in adm nistrative decisions which
engage fundamental human rights was re-
enphasised inin R v. Lord Saville ex p
(1999) 4 Al ER 860 (CA), at pp.870,872) . In
all these cases, the English Courtsapplied
the "strict scrutiny" test rather (than
describe the test as one of

“proportionality". But, in any event, in
respect of these rights "Wdnesbury" rule

has ceased to apply.

However, the principle of "strict
scrutiny" or "proportionality" and primary
review came to be explained in R v. Secy. of
State for the Home Deptt. ex p Brind (1991) 1
AC 696. That case related to directions
gi ven by the Hone Secretary under the
Broadcasting Act, 1981 requiring BBC and | BA
to refrain from broadcasting certain natters
t hrough persons who represented organizations
whi ch were proscribed under |egislation
concerning the prevention of terrorism The
extent of prohibition was |linked with the
direct statenent nade by the nenbers of the
organi zations. It did not however, for
exanpl e, preclude the broadcasting by such
persons through the mediumof a film
provi ded there was a "voi ce-over" account,
par aphrasi ng what they said. The applicant’s
claimwas based directly on the European
Convention of Human Ri ghts. Lord Bridge
noticed that the Convention rights were not
still expressly engrafted into English |aw
but stated that freedom of expression was
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basic to the Common | aw and that, even in the
absence of the Convention, English Courts
could go into the question (see p. 748-49).

Y whet her the Secretary of State,

in the exercise of his discretion, could
reasonably inmpose the restriction he has
i nposed on the broadcasting

or gani sati ons"

and that the courts were

"not perfectly entitled to start from
the premise that any restriction of the
right to freedom of expression requires
to be justified and nothing l'ess than an
i mportant public interest will be
sufficient to justify - it".

Lord Tenpleman also said in the above case
that the courts could go into the question
whet her a reasonabl e ninister could
reasonably have concl uded that the
interference with this freedom was
justifiable. He said that "in terns of the
Convention" any such /interference nust be
bot h necessary and proportionate (ibid pp.
750-51) .

In the fanous passage, the seeds of the
principle of primary and secondary revi ew by
courts were planted in the admnistrative |aw
by Lord Bridge in the Brind case (1991) 1 AC
696. \Where Convention rights were-in
question the courts could exercise a right of
primary review. However, the courts would
exercise a right of secondary review based
only on Wednesbury principles in cases not
affecting the rights under the Convention
Adverting to cases where fundamental freedons
were not invoked and where adm nistrative
action was questioned, it was said that the
courts were then confined only to a secondary
review while the primry decision wuld be
with the administrator. Lord Bridge expl ai ned
the primary and secondary review as foll ows:

"The primary judgnent as to
whet her the particular conpeting public
interest justifying the particular
restriction inposed falls to be nade by
the Secretary of State to whom
Parliament has entrusted the discretion.
But, we are entitled to exercise a
secondary judgnent by asking whether a
reasonabl e Secretary of State, on the
material before him could reasonably
make the primry judgnent."

But where an adm nistrative action is
chal | enged as "arbitrary" under Article 14
on the basis of Royappa (1974) 4 SCC 3 (as in
cases where punishments in disciplinary cases
are chall enged), the question will be whether
the adm nistrative order is "rational" or
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"reasonabl e" and the test then is the
Wednesbury test. The courts would then be
confined only to a secondary role and will
only have to see whether the adm nistrator
has done well in his primary role, whether he
has acted illegally or has omtted rel evant
factors from consideration or has taken
irrelevant factors into consideration or

whet her his view is one which no reasonabl e
person coul d have taken. |If his action does
not satisfy these rules, it is to be treated
as arbitrary. In G B. Mhajan v. Jal gaon
Muni ci pal Council (1991) 3 SCC 91 at p. 111
Venkat achal i ah, J. (as he then was) pointed
out that "reasonabl eness" of the

admini strator under Article 14 in the context
of administrative law has to be judged from
the stand point of Wednesbury rules. In Tata
Cellular v. Union of India (1994) 6 SCC 651
at pp. 679-80), Indian Express Newspapers
Bonbay (P) Ltd. v. Union of India (1985) 1
SCC 641 at p.691), Suprene Court Enpl oyees’
Wel fare Assn. V. Union of India (1989) 4 SCC
187 at p. 241) and U.P. Financial Corpn. V.
Gem Cap(lndia) (P) /Ltd: (1993) 2 SCC 299 at
p. 307) while judgi ng whet her the

adm nistrative action is "arbitrary" under
Article 14 (i.e. otherw se then being

di scrimnatory), this Court has confined
itself to a Wednesbury revi ew al ways.

The principles explained in thelast
precedi ng paragraph in respect of Article 14
are now to be applied here where the question
of "arbitrariness" of the order of
puni shment is questioned under Article 14.

XXX XXX XXX XXX

Thus, fromthe above principles and
deci ded cases, it nmust be held that where an
adm nistrative decision relating to
puni shment in disciplinary cases is
guestioned as "arbitrary" under Article 14,
the court is confined to Wednesbury
principles as a secondary review ng
authority. The court will not apply
proportionality as a prinmary revi ewi ng court
because no issue of fundamental freedons nor
of discrimnation under Article 14 applies in
such a context. The court while review ng
puni shment and if it is satisfied that
Wednesbury principles are violated, it has
normally to renmt the matter to the
administrator for a fresh decision as to the
guantum of punishnent. Only in rare cases
where there has been long delay in the tinme
taken by the disciplinary proceedings and in
the time taken in the courts, and such
extreme or rare cases can the court
substitute its own view as to the quantum of
puni shrment . "

XXX
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In B.C. Chaturvedi vs. Union of India and O's. (1995
[6] SCC 749) it was observed:

"A review of the above | egal position

woul d establish that the disciplinary
authority, and on appeal the appellate
authority, being fact-finding authorities
have excl usive power to consider the evidence
with a viewto maintain discipline. They are
i nvested with the discretion to inmpose
appropriate punishment keeping in viewthe
magni tude or gravity of the m sconduct. The
Hi gh Court/Tribunal, while exercising the
power of judicial review, cannot nornally
substitute its own conclusion on penalty and
i mpose some ot her penalty. 1f the puni shrment

i nposed by the disciplinary authority or the
appel | ate authority shocks the consci ence of
the H gh Court/Tribunal, it would
appropriately mould the relief, either
directing the disciplinary/appellate
authority to reconsider the penalty inposed,
or to shorten the litigation, it may itself,
in exceptional and rare cases, imnpose
appropriate punishment with cogent reasons.in
support thereof."

In Union of India and Anr. vs. G~ Ganayut ham (1997 [7]
SCC 463), this Court sunmmed up the position relating to
proportionality in paragraphs 31 and 32, which read as
fol |l ows:

"The current position of

proportionality in admnistrative lawin
Engl and and India can be sumari zed as
fol | ows:

(1) To judge the validity of any

adnmi ni strative order or statutory

di scretion, normally the Wdnesbury test
is to be applied to find out if the
decision was illegal or suffered from
procedural inproprieties or was one

whi ch no sensi bl e deci si on-maker coul d,
on the material before himand within
the framework of the |aw, have arrived
at. The court woul d consi der whet her

rel evant matters had not been taken into
account or whether irrelevant natters
had been taken into account or whet her
the action was not bona fide. The court
woul d al so consi der whet her the deci sion
was absurd or perverse. The court would
not however go into the correctness of
the choice nade by the administrator
anongst the various alternatives open to
him Nor could the court substitute its
decision to that of the admi nistrator.
This is the Wednesbury (1948 1 KB 223)
test.

(2) The court would not interfere
with the adnministrator’s decision unless
it was illegal or suffered from
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procedural inpropriety or was irrationa
in the sense that it was in outrageous
defiance of |ogic or noral standards.
The possibility of other tests,
i ncludi ng proportionality being brought
into English adm nistrative law in
future is not ruled out. These are the
CCSU (1985 AC 374) principles.

(3)(a) As per Bugdaycay (1987 AC

514), Brind (1991 (1) AC 696) and Smth
(1996 (1) Al ER 257) as long as the
Convention is not incorporated into
English law, the English courts nerely
exerci se a secondary judgnent to find
out if the decision-nmaker could have, on
the material before him arrived at the
primary judgnmentin the manner he has
done.

(3)(b) If-the Convention is

i ncorporated i n Engl and naki ng avail abl e
the principle of proportionality, then
the English courts will render primary

j udgrment on the validity of the

adm nistrative action and find out if
the restriction is disproportionate or
excessive or is not based upon a fair

bal anci ng of the fundanmental freedom and
the need for the restriction thereupon

(4)(a) The position in our country,

in adm nistrative | aw, where no
fundanental freedons as aforesaid are

i nvol ved, is that the courts/tribunals
will only play a secondary role while
the primary judgnent as to

reasonabl eness will remain with the
executive or adm nistrative authority.
The secondary judgment of the court is
to be based on Wednesbury and CCSU
principles as stated by Lord G eene and
Lord Diplock respectively to find if the
executive or adnministrative authority
has reasonably arrived at his decision
as the primary authority.

(4) (b) Whether in the case of

admi ni strative or executive action

af fecting fundanental freedons, the
courts in our country will apply the
principle of "proportionality" and
assune a primary role, is left open, to
be decided in an appropriate case where
such action is alleged to offend
fundanental freedoms. It will be then
necessary to deci de whether the courts
will have a primary role only if the
freedons under Articles 19, 21 etc. are
i nvol ved and not for Article 14.

Finally, we conme to the present case
It is not contended before us that any
fundarmental freedomis affected. W need not
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therefore go into the question of
"proportionality". There is no contention
that the punishnment inposed is illegal or
vitiated by procedural inpropriety. As to
"irrationality", there is no finding by the
Tri bunal that the decision is one which no
sensi bl e person who wei ghed the pros and cons
could have arrived at nor is there a finding,
based on material, that the punishnment is in
"outrageous" defiance of |ogic. Neither
Wednesbury nor CCSU tests are satisfied. W
have still to explain "Ranjit Thakur (1987
[4] SCC 611)".

The common thread running through in all these

decisions is that the Court should not interfere with the
adm ni strator’s decision unless it was illogical or suffers
from procedural inpropriety or was shocking to the

consci ence of the Court, in the sense that it was in
defiance of logic or noral standards. In view of what has
been stated in the Wednesbury’s case (supra) the Court woul d
not go into the correctness of the choice made by the

adm ni strator open to himand the Court should not
substitute its decision to that of the admnistrator. The
scope of judicial reviewis linmted to the deficiency in
deci si on- maki ng process and not the decision

To put difference unl ess the punishnent inposed by the
Disciplinary Authority or the Appellate Authority shocks the
consci ence of the Court/Tribunal, there is no scope for
interference. Further to certain litigations it may, in
exceptional and rare cases, inpose appropriate punishnment by
recordi ng cogent reasons in support thereof. In a norna
course if the punishnent inposed i's shockingly

di sproportionate it would be appropriate to direct the

Di sciplinary Authority or the Appellate Authority to
reconsi der the penalty inposed.

In the case at hand the Hi gh Court did not record any

reason as to how and why it found the puni shnent shockingly
di sproportionate. Even there is no discussion on this
aspect. The only discernible reason was the punishnent
awarded in ML. Keshwani’'s case. As was observed by this
Court in Balbir Chand vs. Food Corporation of India Ltd. and
Ors. (1997 [3] SCC 371), even if a co-delinquent is given

| esser punishnent it cannot be a ground for interference.
Even such a plea was not available to be given credence as
the allegations were contextually different.

A Bank officer is required to exercise higher standards

of honesty and integrity. He deals with noney of the
depositors and the custoners. Every officer/enpl oyee of the
Bank is required to take all possible steps to protect the
interests of the Bank and to discharge his duties with
utnost integrity, honesty, devotion and diligence and to do
not hi ng which is unbecom ng of a Bank officer. Good conduct
and discipline are inseparable fromthe functioning of every
of ficer/enpl oyee of the Bank. As was observed by this Court
in Disciplinary Authority-cum Regi onal Manager v. N kunja

Bi hari Patnaik (1996 (9) SCC 69), it is no defence avail able
to say that there was no loss or profit resulted in case,
when the of ficer/enployee acted w thout authority. The very
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di scipline of an organization nore particularly a Bank is
dependent upon each of its officers and officers acting and
operating within their allotted sphere. Acting beyond one’s
authority is by itself a breach of discipline and is a

m sconduct. The charges agai nst the enpl oyee were not casua
in nature and were serious. These aspects do not appear to
have been kept in view by the Hi gh Court.

It needs no enphasis that when a Court feels that the

puni shmrent i s shockingly disproportionate, it rmust record
reasons for coming to such a conclusion. Mere expression
that the punishrment is shockingly disproportionate would not
neet the requirement of llaw. Even in respect of

adm nistrative orders Lord Denning MR in Breen v.

Anmal gamat ed Engi neering Union (1971 (1) All E.R 1148)
observed "The giving of reasons is one of the fundanental s
of good administration”. In Al exander Machi nery (Dudl ey)
Ltd. v. Crabtree (1974 LCR 120) it was observed: "Failure
to give reasons anounts to denial of justice". Reasons are
live links between the mind of the decision taker to the
controversy in question and the decision or concl usion
arrived at". Reasons substitute subjectivity by
objectivity. The enphasis on recording reasons is that if
the decision reveal s the "inscrutable face of the sphinx",
it can, by its silence, render it virtually inpossible for
the Courts to performtheir appellate function or exercise
the power of judicial reviewin adjudging the validity of
the decision. Right to reason is an indi spensable part of a
sound judicial system Another rationale is that the
affected party can know why the deci sion has gone agai nst
him One of the salutary requirenments of natural justice is
spel ling out reasons for the order nade, in other words, a
speaki ng out. The "inscrutable face of a sphinx" is
ordinarily incongruous with a judicial or quasi-judicia
performance. But as noted above, the proceedi ngs conmenced
in 1981. The enpl oyee was pl aced under suspension from 1983
to 1988 and has superannuated in 2002. Acquittal in the
crimnal case is not determinative of the commi ssion of

m sconduct or otherwise, and it is open to the authorities
to proceed with the disciplinary proceedings,
notw t hstandi ng acquittal in crimnal case. It per se would
not entitle the enployee to claimimunity fromthe
proceedi ngs. At the nobst the factumof acquittal may be a
circunstance to be considered while awardi ng puni shnent. It
woul d depend upon facts of each case and even that cannot
have uni versal application.

In the peculiar circunstances of the case, it would be
appropriate to send the matter back to the H gh Court for
fresh consideration. The Hi gh Court shall only consider the
puni shment aspect, treating all other matters to be closed
and to have becone final. The appeal filed by the enployer
is accordingly disposed of while that filed by the enployee
is dismssed




