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ACT:

Cty of Bonmbay Police Act (1 of 1902), s. 22(1)--Rules
under the Act, rr. 8, 238 to 257, 263 to 283--Specific
Relief Act (I of 1877), s. 45--Licence for construction of
ci nema--Duties of Conmi ssioner of Police--Permssion granted
by Conmi ssi oner-- Cancel | ati on of licence by
Governnment--Validity of cancellation--Discretion of ~ Conmi s-
sioner--Duty to exerci se di scretion--Application for
mandamus to order Comm ssioner to grant —perm ssion--Min-
tainability--Proper relief--Public
orders--Construction--Reference to explanations gi ven subse-
qguently--Propriety of.

HEADNOTE:

An application by the respondent for perm ssion to build
a cinema on a site within the Gty of Bonbay was rejected by
the Conmi ssioner of Police, Bombay. The respondent ‘applied
for reconsideration of his application and the Comi ssioner
acting on the advice of the Cinema Advisory Committee,
granted the application on the 16th July, 1947, though he
indicated in an affidavit flied later that but for this

advi ce he woul d have refused the application again. Subse-
guently, under instructions from Governnent the Conm ssi oner
sent the follow ng conmunication to the respondent: "I am

directed by Government to informyou that the permission to
erect a cinemm at the above site granted to you under the
office letter dated 16th July, 1947, is hereby canceled."
The respondent applied to the H gh Court of Bonbay for an
order under s. 45 of the Specific Relief Act directing the
Conmi ssi oner of Police, Bombay, to withdraw the cancell ation
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and to grant perm ssion for the erection of the cinemn, and
the High Court directed the Comm ssioner of Police "to
withdraw the order of cancellation passed by him" The
Conmi ssi oner of Police appealed to the Suprene Court.

Held, (i) that there was nothing in the letter dated
16th July, 1947, to indicate that the decision was not that
of the Comm ssioner hinmself given in the bona fide exercise
of the discretion vested in him The sanction was not conse-
quently invalid nerely because the Comn ssioner decided to
accept the advice of the CGnema Advisory Committee even
though wi thout that advice he would not have granted the
per m ssi on.

(ii) There was no valid cancellation of the |Iicense
because (a), the order of cancellation comrunicated to the
respondent 'was one made by the Government of Bonbay and not
by the Comm ssioner on his own authority;he acted in the
matter only as a transmtting agent; (b), under the rules
franmed under
136
section. 22°(1) (f), (1) (g) and (n) of the Cty of Bonbay
Police Act 1902 the CGovernnent of Bonbay had no power to
cancel of license once issued. The only person vested wth
authority to grant or refuse a license for the erection of a
building to be used for purposes of public amusement is the
Comm ssi oner of Police:

(iii) The relief sought by the respondent of an injunction
to direct the Comm ssioner of Police to-grant perm ssion for
t he erection of a cinema could not be granted because he
had al ready granted perm ssion and there was no  valid order
of cancell ati on.

(iv) The other relief asking for an injunction directing
the commi ssioner to withdraw the cancel l'ati onal so coul d not
be granted because Rule 250 vests the Comn ssioner with an
absol ute discretion in the matter.

(v) Though there was no specific provision of |aw comnpe
ling the Conm ssioner to exercise the discretion vested in
hi m under Rul e 250, inasnmuch as the enabling power vested by
Rule 250 was vested in the Conmissioner for the welfare of
the public at large it was coupled with a duty to exercise
it when the circunstances so demanded. The Commi ssi oner
could consequently be ordered under s. 45 of the Specific
Relief Act to exercise his discretion and decide whether the
i cence should or should not be cancell ed.

(vi) The words "any law' in s. 45 do not nean statutory
| aw al one but enbrace all kinds of |aw whether referable to
a statutory provision or otherwise. Therefore the perform
ance
of duties under the rules can be conpelled under the provi-
sions of s. 45,

(vii) There was no other specific and adequate /|ega
renmedy open to the respondent within the nmeaning of s. 45
for though the respondent could have ignored the so-called
order of cancellation , he could only have done so. at his
peril as it purported to emanate fromthe State Governnent
and was served by a public officer. The renmedy of injunction
was not a proper and adequate renedy in the circunstances of
the present case.

(viii) The petition was not incompetent under s. 46 of the
Specific Relief Act as there had been a demand of justice
and a denial thereof within the neaning of the section in
the circunstances of the case

(ix) Public orders, publicly nade, in exercise of a statu-
tory authority cannot be construed in the light of explana-
tions subsequently given by the officer nmaking the order of
what he neant or of what was in his mnd, or what he intend-




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 3 of 12

ed to do. As such orders are neant to have public effect
and are intended to affect the acting and conduct of those
to whomthey are addressed’ they nust be construed objec-
tively with reference to the |language used in the order
itself.
137

Julius v. Lord Bishop of Oxford (5 App. Cas, 214),
Al cock, Ashdown & Co v. Chief Revenue Authority (50 | .A
227) referred to.

JUDGVENT:

ClVIL APPELLATE JURI SDICTION. Civil Appeal No. 93 of
1951. Appeal fromthe Judgnent and Decree of the Borbay
H gh Court (Chagla C'J. and Bhagwati J.) dated 6th Septem
ber, 1949, in Appeal No. 16 of 1949, arising out of the
Judgnent dated’ 2nd February, 1949, of a Single Judge of the
sanme Hi gh Court (Tendolkar J .) in Mscellaneous Application
No. 223  of 1948. The facts of the case and argunments of
counsel are stated fully in the judgnent.

C.K. Daphtary, Solicitor-General for Indict (G N Joshi
with himfor the appellant.

N.C. Chatterjee (R~ M Hajarnavis, with hin) for the
respondent.

1951. Novenber / 23. The Judgrment of ~ the Court was
del i vered by

BOSE J.--The question here is whether an order should
i ssue under section 45 of the Specific Relief Act against
the appell ant, who is the Conmm ssioner of Police, Bonbay.

The respondent, GCordhandas Bhanji, wanted to build a
ci nema house on a plot of |land at Andheri in the year 1945.
At that date Andheri did not forma part of Bonbay and under
the. rules then in force it was necessary to obtain | perm s-
sion fromthe District Mgistrate of that area in the form
of a No hjection Certificate.  Accordingly, the respondent
nmade the necessary application on the 12th of Septenber,
1945. Perm ssion.was refused on the 30th of Septenber, 1945,
on the ground that the public of the locality objected and
al so because there was already one cinema theatre at” Andher
and so it was not necessary to have another ~"for the
present."”

On the 1st of Cctober, 1945, Andheri becane a part of
Greater Bonbay and the jurisdiction to grant or refuse a
license was transferred to the Commi ssioner ~of Police,
Bonbay. The respondent accordingly put in a second -applica-
tion on the 21st of Novenber, 1945, and
138

addressed it to the Conm ssioner of Police. After /sone
correspondence this was also turned down on the 19th of
March, 1946, "owi ng to public opposition." Nothing  daunted,
the respondent applied again on the 1st of April, 1946, and
asked for a "reopening" of his case. One of the grounds
gi ven was t hat

"The Government of Bonbay are giving very careful atten-
tion and affording all reasonable facilities to develop the
Greater Bonmbay into a nodel one. A nodern cinema, there-
fore, of the type | propose to build is indispensable."

In view of that, not unnaturally, the Conm ssioner of
Police appears to have consulted the Governnent of Bonbay,
for he wote to the respondent on the 25th of April, 1946,
sayi ng that

"the whole question of considering and approving sites
for cinemas is under the consideration of the Government of
Bonbay, "
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and he prom sed that

"when a decision is arrived at, your application will be
exam ned. "

It seems that somewhere about this tine a C nema Advi so-
ry Conmittee was constituted by CGovernment. W have not been
enl i ghtened about the scope and extent of its powers but it
is evident fromits nonenclature that its functions were
purely advisory. Five nmenbers of this Committee appear to
have inspected the site on the 12th of My, 1947, and after
prol onged di scussion they reached the concl usi on that

"in view of the location of four schools near by the
site, this site is unsuitable for the purpose required and
therefore it should be rejected.”

A note was drawn up to that effect and the nmatter was
ordered to be placed on the agenda of the next neeting of
the Committee "for final decision."

This final decisionhas not been placed on record but
the Commissioner of Police tells us in his affidavit that
within a month the Committee advised that the application
shoul d " be granted. Accordingly, the Comm ssioner accorded
the necessary permi ssion by his
139
letter dated the 14/16th of July, 1947. There is no refer-
ence here to the recommendati ons of the Advisory co Commt-
tee and. though they may have wei ghed, and rightly, wth
the Conmi ssioner there is nothing on the face of the letter
to indicate that the decision was not that of the Conmi s-
sioner hinself given.in bona fide exercise of the discretion
vested in him

We refer to this because the Comm ssioner has stated in
his affidavit that

I was fully satisfied that the petitioner’s application
should be refused, but that it was only at the instance of
the GCinema Advisory Committee that | granted the said per-
m ssion on the 14th of July, 1947."

That, however, would not affect the wvalidity of his
order. There is no suggestion that his will was overborne or
that there was dishonesty or fraud in what he did: In the
absence of that, he was entitled to take into consideration
the advice thus tendered to himby a public body set up for
this express purpose, and he was entitled in the bona fide
exercise of his discretion to accept that advice and  act
upon it even though he woul d have acted differently if this
i mportant factor had not been present to his mnd when  he
reached a decision. The sanction accorded on the 16th of
July, 1947, was therefore a good and valid sanction

This sanction occasi oned representati ons to ~Government
presumably by the "public" who were opposing the schene.
Anyway, the Conmi ssioner wote to the respondent on the
19/ 20t h Septenber, 1947, and direct him

"not to proceed with the construction of the cinena
pendi ng Government orders."

Shortly after, on the 27/30th Septenber, 1947, the
Conmi ssi oner sent the respondent the follow ng comunica-
tion:

"I am directed by Governnment to inform you that the
perm ssion to erect a cinena at the above site granted to
you under this office letter...dated the 16th July, 1947, is
hereby cancel | ed."

140

It will be necessary at this stage to determne
whet her this was a cancellation by the Conm ssioner of on
his own authority acting in the exercise of sonme power which
was either vested in himor of which he bona fide believed
hinself to be possessed, or whether he nerely acted as a




http://JUDIS.NIC. IN SUPREME COURT OF | NDI A Page 5 of 12
post office in forwarding orders issued by sone other au-
thority. We have no hesitation in reaching the conclusion

that this is not an order of cancellation by the Conm ssion-
er but nerely intimation by himof an order passed and made
by another authority, nanmely the Government of Bonbay.

An attenpt was made by referring to the Comm ssioner’s
affidavit to show that this was really an order of cancell a-
tion nade by himand that the order was his.order and not
that of Government. We are clear that public orders, public-
ly made, in exercise of a statutory authority cannot be
construed in the |light of explanations subsequently given by
the officer making the order of what he nmeant, or of what
was in his mind, or what he intended to do. Public orders
nmade by public authorities are nmeant to have public effect
and are intended to affect the acting and conduct of those
to humthey are addressed and must be construed objectively
with reference to the | anguage used in the order itself.

Turning now to the | anguage used, we are clear that by no
stretch of imagi nation can this be construed to be an order
which in effect says :--

"I, so and so, by virtue of the authority vested in nme, do

hereby order and direct this and that." If the Conmi ssioner
of Police had the power to cancel the |license already grant-
ed and was the proper authority to make the order, it was

i ncumbent on himto say so in express 'and direct terns.
Public authorities /.cannot play fast and |oose wth the
powers vested in them and persons to whose detrinent orders
are nmade are entitled to know wi th exactness and precision
what they are expected to do or forbear from doing and
exactly what authority is making the order.

141

But if there is anmbiguity or doubt in the |l anguage used
here a glance at the surrounding circunstances wll " dispe
it. What was the position at the time ? Perm ssion was first
refused and then granted, then suspended and the respondent
was told to await, not the Conm ssioner’s orders, but those
of Government. Then cones the letter in question which
conveys those orders. So also there is the conduct of the
Conmi ssioner not long after. The respondent’s  solicitors
pl aced the sanme construction on the order of the 30th Sep-
tember as we do and asked the Comm ssioner how -Governnent
could interfere with a perm ssion granted by him They -said
on the 18th Novenber 1947 : -

"Qur client has been advised that the authority to grant
perm ssion is in you acting in consultation w ththe Adviso-
ry Board. It is difficult to understand how the Governnent
can interfere with the perm ssion granted by you."

The Commissioner’s reply dated 3/4th Decenber, 1947,
was: - -

"I wite to informyou that perm ssion granted to’  your
client was cancell ed under the orders of the Governnent who
may be approached..."

W are clear that this roundabout |anguage would not
have been used if the order of cancell ation had been that of
the Comm ssioner. W do not nean to suggest that it would
have been inproper for himto take into consideration the
vi ews and wi shes of Governnent provided he did not surrender
hi s own judgnent and provi ded he made the order, but we hold
on the mterial before us that the order of cancellation
cane from Governnment and that the Conm ssioner acted only as
atransnmitting agent.

It is next necessary to determ ne whet her the Governnent
of Bonbay had the power to cancel a license once issued.
That depends on a consideration of the Rules. They are
framed under section 22 (1) (f) (i) (g) and (h) of the City
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of Bombay Police Act, 1902. They regulate the "licensing,
controlling, Kkeeping and regul ation" of places. of public
anusenent in

19
142
the Gty of.Bonbay. Rule 8 applies to any person desirous
of "erecting"a cinem, building.

There is, inour opinion, a distinction of principles
bet ween the erection and use of buildings for purely private
and residential purposes and those intended to be wused as
pl aces of public amusenent. Considerations arise regarding
the latter which would not be applicable to the former,
among themthe right towithdraw or nodify a |icense once
issued. Odinarily, a man can do what he |ikes wth his
property subject of course to specific laws regulating his
use of it, there- fore in the case of a private residence he
woul d in a general way have a right to build if he conplies
with all the rules and regulations and restrictions which
may be inmposed by law, and if permission is wthheld when
all the conditions are fulfilled he would nornmally have a
right to demand that the necessary perm ssion be given. But
that sort of consideration does not apply to a place intend-
ed to be used for public performances. There, questions
affecting the safety, convenience, norality and welfare of
the public nust /'be given overriding precedence and it
is.usual in these cases, on grounds of public concern, to
vest sone public authority with a discretion to grant or
refuse such licences and to nodify or cancel ones already
granted. It is necessary to bear this distinction in mnd
when construing the present rules. ’'Therefore, when Rule 8
speaks of "erecting" such premises, it nust be borne in mnd
that the rule is not a nere building rule “affecting the
erection of a building in the abstract but applies. to a
building intended to be used for a particular purpose and
the license applied for is not-nerely for permssion to
build but also to use structure, when erected, for a partic-
ul ar purpose affecting the publiciat |arge and the residents
of the locality in particular

Rule 8 falls under Part Il which is headed : -

"Prelimnaries to obtaining |icense for prenises."

These prelimnaries include-

(a) the making of an application in witing to the Conm s-
sioner of Police, and
143

(b)the giving of a certain notice as a prelimnary to
the application.

This notice has to be in the formprescribed in Schedul e
A and has to be maintained on a certain board

"until the application has been dealt with by the /Com
m ssioner" and the rule prescribes that-

" no application shall be considered before the  expira-
tion of one fortnight after the receipt by the Conmissioner
of a copy of the notice etc."

Schedule A shows ’'that the object of the notice is to
enabl e the Commi ssioner to receive objections to the pro-
posed erection.

The rest of the rules in Part Il specify the matters
whi ch the application shall contain and the documents which
must acconpany it including plans and specifications of the
pr oposed bui |l di ng.

Part 1I1 prescribes various structural details wth
whi ch the building nust conform They include fire resist-
ing nmaterial for the roof, stage staircases and dressing
roonms of a certain type, seating arrangenents, Corridors,
exits and so forth. This part of the rules would apply to a
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building already in existence but not yet |Iicensed for
public performance as well as to one which has yet to be
erected.

Part IV relates to the
"Use of cinenmatograph Apparatus and other optical Lan-
terns.”
The rules prescribed there are mainly for purposes of
heal th and safety.
Parts V and VI do not concern us. They prescribe spe-
cial rules for Crcuses and for exhibitions of Boxing and

Westling.
Then comes Part VII which is material for present pur-
poses. It is headed "Licenses". Rule 237 prescribes that

"The person being the owner, tenant or occupier of such
prem ses and the person who proposes to give any public
performance, entertainment or exhibition on

144

such premses shall each take out a |icense under these
rul es"

Then ' fol l ows a sub-heading "Licenses for Prem ses" and
under that come Rules 238 to 257. Rule 23S prescribes that

"No such prem ses-shall be opened, or kept open for use
as a place of public anusenent unl ess the person being the
owner, tenant or occupier thereof shall have obtained from
t he Conmi ssi oner the necessary license.”

Rul e 248 invests the Conmi ssioner with

"absolute discretion in refusingany license etc... if
such place appears to himlikely to cause obstruction
i nconveni ence, annoyance, risk, danger or damage to resi-
dents or passers-by in the vicinity of such premses."

Then follows Rule 250 which is crucial here. It says

"The conm ssioner shall have power in his absolute dis-
cretion at any tine to cancel or suspend any license granted
under these Rules..."

After Rule 257 cones a second sub-heading entitled "Per-
formance License" and Rules 258 to 28:3 set out the require-
nents relating to the hol ding of performances as  distinct
from the requirenments relating to the building or premses
in or on which they are to be held. The rest of the rules do
not concern us.

It is clear to us froma perusal of these rules that the
only person vested wth authority to grant or refuse a
license for the erection of a building to be used for pur-
poses of public amusenent is the Conm ssioner of Police. It
is also clear that under Rule 250 he has been vested wth
the absolute discretion at any time to cancel or suspend any
license which has been granted under the rul es\ But . the
power to do so is vested in himand not in the State Govern-
nent and can only be exercised by himat his discretion. No
ot her person or authority can do it.

It was argued that Rule 250 did not apply to licenses to
erect buildings but only referred to other matters
145
such as their maintenance and the kind of perfornmances to be
given in them W are unable to agree.

The preanble to the rules states that the Rules are for
the "licensing, controlling, keeping and regulation" of
pl aces of public amusenment in the Gty Bonbay. Part 11
which deals with the erection cinema houses nowhere autho-
rises the issue of alicense but it does indicate that a
Iicense is necessary. For instance, the heading states that
the rules which followin Part Il are only the "prelim-
naries to obtaining license for prem ses" and Rule 21 sets
out that "Before a license is granted...for such prem ses”
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certain certificates nust be produced. Al of which indi-
cates that a license is necessary. But the only provision
the actual issue of the license is in Part VII, and Rules
237 and 238 in that part require the owner, tenant or occu-
pi er of premi ses intended to be used for a cinema house for
public anmusenent to take out a license as well as for the
person who proposes to give a public performance on such
prem ses. |n our opinion, Rule 250 does authorise the can-
cellation of a license already issued but the only person
who can effect the cancellationis the Commi ssioner of
Pol i ce.

It was contended that this would work great hardship in
sonme cases and that if noney had al ready been expended on
the building an estoppel at |east would arise. No question
of estoppel has been raised here, so that is not a question
we need consider nor need we answer the converse question
whet her an estoppel would hold good in the face of a |aw
enacted for the public good on grounds of public policy;
al so whether there can be an estoppel when a person builds
knowi ng. the risk he runs of cancellation at any tinme under
Rul e 2S0.

The next question is whether an order in the nature of a
mandanmus can issue under section 45 of the Specific Relief
Act . It is necessary to enphasise that the present case
does not fall either under article 32 (2) or article 226(1)
of the Constitution. /W are confined here to section 45 of
the Specific Relief Act.

146

The jurisdiction,conferred by. that section is very spe-
cial in kind and is strictly limted in extent though the am
but of the powers exercisable within those limtedis w de.
Among the limtations inmposed are the following: First, the
order can only direct sone specific act to be done or sone
specific ,act to be forborne. It i's not possible therefore
to give a mere declaratory relief as under section 42. Next,
because of the proviso, the order can only be made if the
doing or the for bearing is clearly recunbent upon the
authority concerned wunder any law for the tinme ‘being in
force. And thirdly, there nmust be no other specific and
adequate | egal renedi es avail able to the applicant.

Now appl ying these rules to the present case, the appli-
cant must show what specific act he wants to. be done or to
be forborne. That can only be gathered fromthe petition
The reliefs specifically sought there are (1) ~an order
directing the Commissioner to wthdraw the cancellation
and/or (2) directing himto grant perm ssion for the erec-
tion of a cinema

Taking the second. first, it is evident fromthe rules
that there is no specific |aw which requires the Conmission-
er to grant a license on the fulfillnment by the petitioner
of certain conditions. He is vested with a discretion to
grant or to refuse a license and all that the law requires
is that he should exercise that discretion in good faith.
But that he has done. In the exercise of that discretion  he
granted a license and that license still holds good because,
on the view we have taken, there has been no valid order of
cancel l ation. Accordingly, this relief cannot be granted.

Turning next to the first relief, that cannot be grant-
ed in the formin which it is sought because the rules vest
the Comm ssioner with an absolute discretion to cancel at
any tine a license once granted. There is no specific |aw
which conpels himto forbear fromcanceling a |license once
granted in fact that would be an inpossibility; still |less
is there any |aw which conpels himto withdraw a cancell a-
tion already effected: that would fetter the absolute dis-
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cretion

147

vested in himby Rule 250. Therefore, this relief cannot be
granted in the way it is asked for. But we are of opinion
that we are free to grant the respondent a nodi fi cation of
that relief in a different form It is to be observed that
the petitioner did ask that he be granted "such further and
other relief as the nature and circunstances of the case may
require.”

W have held that the Commissioner did not in fact
exercise his discretion in this case and did not cancel the
license he granted. He nmerely forwarded to the respondent
an order of cancellation which another authority had pur-
ported to pass. It is evident fromthese facts that the
Conmi ssi oner had before himobjections which called for the
exercise of the discretion regarding cancellation specifi-
cally vested in himby Rule 250. He was therefore bound to
exercise it and bring to bear on the matter his own inde-
pendent and -unfettered judgment and decide for hinself
whet her . to~ cancel the license or reject the objections.
That duty he can now be ordered to perform under section 45.

It was objected as to this that there is no specific |aw
which compels him to exercise the discretion. Rule 250
nmerely vests a discretion in himbut does not require himto
exercise it. That is easily net by the observations of Ear
Cairns L.C in the House of Lords in Julius v. Lord Bishop
of Oxford(i), observations which have our full and respect-
ful concurrence :--

"There may be something in the nature of the thing
enpowered to be done, sonethingin the object for which it
is to be done, sonmething in the conditions under which it is
to be done, sonething in the title of the person or - persons
for whose benefit the power is to be exercised, which my
couple the power with a duty, and make it the duty 'of the
person in whomthe power is reposed, to exercise that power
when cal | ed upon to do so."

The discretion vested in the Conm ssioner of Police
under Rule 250 has been conferred upon himfor public rea-
sons involving the convenience, safety,

(1) 5 App. Cas. 214 at 222, 223.
148

norality and welfare. of the public at large. An ena-
bling power of this kind conferred for public reasons and
for the public benefit is, in our opinion, coupled with a
duty to exercise it when the circunstances so demand. It is
a duty which cannot be shirked or shelved nor can it be
evaded; performance of it can be conpell ed under section 45.

It was then objected that performance cannot be com
pell ed for another reason. Section 45, it was said, is
l[imted to duties which nust be perfornmed or forborne

"under any law for the time being in force,"
and it was argued that this neans statute law. There is
authority for this point of view, but we see no reason for
[imting the clear words of the section or for reading into
it matter which is not there. The provision is a beneficent
one to conpel the performance of public duties by public
officers. It is intended to open up a swift and sumary
renedy to the subject against, on the one hand, certain
ki nds of abuse or excesses on the part of public officers
or, on the other, of laziness, inconpetence, inertia or
inaction on their part. W can see no reason why statutory
duties should be placed on any different plane from other
duties enjoined by any other kind of law, especially as
some. statutory duties are slight or trivial when conpared
to certain other kinds of duties which are not referable to
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a statutory provision. In our opinion, the words "any |aw'
are wi de enough to enbrace all kinds of |aw and we so hol d.

The only other point we need consider is whether "the
appl i cant has no other specific and adequate legal renedy."
It was contended on behal f of the appellant that the re-
spondent coul d have ignored the so called order of cancell a-
tion if he considered it was of no effect; alternatively, he
had the specific legal renmedy of suing for an injunction
whi ch coul d have accorded hi m adequate relief.

In our opinion. the first is neither a specific nor an
adequate | egal renedy. Here is an order purporting to
149
emanate from the State Government itself served on the
respondent by a responsible public officer. Wet her, the
order is his order or an order of the State Governnent it is
obvi ously one which primarily conpels obedience as a natter
of prudence and precaution. It-may in the end prove to be
ineffective, as has happened inthis case, but it would be
wong to expect a person on whomit is served to ignore it
at his peril however much he may be legally entitled to do
so. Also, thevery fact that this order was served on him
especially when it foll owed on the Commi ssioner’s letter of
the 19/20th Septenber, 1947, indicated that objections of a
serious nature which it was the Commssioner’s duty to
consider had been raised. The respondent had a right to
expect the Conmissioner to nmake up his nind and reach a
decision, otherwise it left himin a'state of wuncertainty.
If he comenced to build, the Commissioner would have a
right to take action under Rule 250 and tell him to stop,
and at best that would involve the respondent in a |long and
expensive litigation which he m ght or might not  wn. e
are clear that he had a right to be told definitely by the
proper legal authority exactly what he might or mght not
do, so that he could adjust his affairs. W are clear that
the dangerous course of ignoring an official order at 'one’'s
peril is not the kind of adequate and specific legal renmedy
contenpl ated by section 45.

Next, as regards the relief of injunction. W do not say
that would not be a proper and adequate remedy in certain
cases. Each case must necessarily depend on its own facts
and we have no intention of |aying down any hard - and fast
rul e. But we do not think that woul d be adequate to neet
the exigencies of the present case. |In the first place, a
suit, if lodged, would require notice under section 80  of
the CGvil Procedure Code as it would be a suit ~ against a
public officer in his official capacity, and that would at
once inmport delay; so would the long drawn out procedure of
civil litigation with its concomtant appeals.  In a comer-
cial undertaking of the kind we have here, inordinate del ay
mght well spell ruin to the project. Large suns of / nobney
have necessarily to be tied up
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so long as the matter remains in abeyance, the prices of
land and materials are constantly rising and there is in-the
vicinity a rival theater which is all the while acquiring
reputation and goodwill, two wundefinable but inportant
consi derations in conmrercial undertakings. It is therefore
desirabl e that questions of the kind we have here should be
decided as soon as may be It may be that any one of those
consi derations taken separately mght not be enough to
fulfil this requirenent of section 45, but considered cunu-
latively we are of opinion that the applicant has no other
adequate renedy in tiffs case. |In any event, there are many
cases of a simlar nature in which section 45 has been
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applied wi thout objection despite the fact that an injunc-
tion could have been sought. W need only cite a decision
of the Judicial Committee of the Privy Council (Alcock

Ashdown & Co. v. Chief Revenue Authority, Bonbay) (1) where
Lord Phillinmore says at page 233 : -

"To argue that if the Legislature says that a public
officer, even a revenue officer, shall do a thing, and he
wi t hout cause or justification refuses to do that thing, yet
the Specific Relief Act would not be applicable, and there
woul d be no power in the Court to conpel himto give relief
to the subject, is to state a proposition to which their
Lordshi ps must refuse assent."”

Their Lordshi ps then issued an order under section 45.

Lastly, it was urged that the petition is inconpetent
because the provisions of section 46 of the Specific Relief
Act have not been conplied wth, nanely, the petitioner has
not shown that he nmade a demand for justice and that it was
deni ed.

The demand and denial which section 46 requires are
matters of substance and not of form In our opinion, there
was a substantial denand here and it is clear that there was
a denial. Soon after the order of cancellation was intimat-
ed to the petitioner he instructed his solicitors to wite
to the Comm ssioner ‘and enquire
(1) 50 I.A 227 at 233
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why the permssion granted had been so arbitrarily can-
cel | ed. This was on the 18th Novenber, 1947. The reply
dated 3/4th Decenber, 1947, was that the cancellation was
under the orders of Government and that they should be
approached in the matter. Governnent was approached. The
petitioner’'s solicitors wote to the Hone Mnister ~on the
9th Decenber, 1947, and said :--

"Qur client has not been inforned of any reasons ' which
had noved the Governnent to direct the cancellation of the

per m ssi on. Qur client was really entitled to be heard in
the matter...Qur client desires to present his case hefore
you and he shall feel obliged if you give him an
interview .."

The Secretary to the Home Departnent replied on the 12th
of January, 1948, that the Conm ssioner was directed to
cancel the permission in view of numerous protests which
Government received. This was replied to on the 16th of
February, 1948, and the petitioner’'s solicitors said :--

"Qur client feels that he has not been treated fairly
and that justice has been denied to him"
The only reply to this was :--
"I amdirected to informyou that Governnent - does not
wi sh to add anything to the reply already given to you."

The correspondence read as a whole contains ~a /clear
demand for justice and a denial. It is true the actua
demand was not made to the Conmmi ssioner nor was the ' denia
by himbut he clearly washed his hands of the matter by his
letter of the 3rd/4th Decenber, 1947, and referred the
petitioner to Governnent under whose orders he said he was
acting. The demand made to Governnent and the denial by them
were therefore in substance a demand nade to the Conmi ssion-
er and a denial by him

In any event, an evasion or shelving,of a demand for
justice is sufficient to operate as a denial wthin the

nmeani ng of section 46. In England the refusal need not be
in so many words All that is necessary is to
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show that the party conpl ai ned of has distinctly deter mned
not to do what. is demanded (See 9 Hal shuy’s Laws of Eng-
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| and, Hailshamedition, page 772). And in the United States
of Anerica a denand is not required "where it is manifest it
woul d be but an idle cerenony" (See Ferris on Extraordinary
Legal Renedies, page 281). The lawin India is not differ-
ent except that there nust be a demand and a denial in
subst ance though neither need be made in so many words The
requi renents of section 46 were therefore fulfilled.

The result is that in substance" the appeal fails though

it wll be necessary to effect a nodification of the Hi gh
Court’s order. The Hi gh Court directed the Conmi ssioner of
police to

"Wthdraw t he order of cancellation passed by him"

W have held that he did not make the order and that
even if he did, a direction of that sort would not lie
because of the discretion vested in himby Rule 250. The
following will accordingly be substituted for what the High
Court has ordered:

The  Commi ssi oner -of Police be directed to consider the
requests ‘nmade to himfor cancellation of the license sanc-
tioned by his letter dated the 14/16th of July, 1947, and,
after weighing all the different aspects of the matter, and
after bringing to bear his own unlettered judgnment on the
subject, hinmself to issue a definite and unanbi guous order
either canceling or refusing to cancel the said license in
the exercise of the absolute discretion vested in him by
Rul e 250 of the Rules for Licensing and Controlling Theaters

and Oher Places of Public Amusenent in Bonbay City,
1914.

As the appeal fails except for the slight nodification
i ndi cated above, the appellant wll pay the respondent’s
costs.

Decree nodified
Agent for the appellant: P.A Mhta.
Agent for the respondent: Rajinder Narain
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