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PETI TI ONER
GOKAK PATEL VOLKART LTD.
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DUNDAYYA GURUSHI DDAl AH HI REMATH AND ORS
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PUNCHHI , M M

Cl TATI ON

1991 SCR (1) 396 1991 sSCC (2) 141
JT 1991 (1) 376 1991 SCALE (1)193
ACT:

Conpani es Act, 1956-Section 630-Continuing offence-
Construction of-Court’s duty-.Legislative intention

Conpani es Act,1956-Section 630-"Cfficer” or "enpl oyee"-
I ncl udes past and present officer or enpl oyee.

Crimnal Procedure Code, 1972-Section 472-"Continuing
of fence" - Construction and nature of-Limtation conputation

Conpani es Act, 1956-Section 630(!)(b)-Non-vacation of
qguarters even after retirement-Continuing offence for
the pur pose of limtation

HEADNOTE
Appel | ant - Conpany filed crimnal conplaints under
Section 630(1)(b), Conpani es Act and Section 406, |PC

against its enployees (the first respondent of each
appeal ) as they did not vacate the conmpany quarters
after about six nonths even after retirement. The
Judi cial Mgistrate, First C ass dismssed the conplaints as
the sanme were not filed wthin the period of I|imtation

of si X months from the date of retirenent of the
Respondent s- enpl oyees.

The High Court, holding that the offence under Section
630(1) was not a continuing offence, dism ssed the Conmpany’s
revi sion petitions.

In the appeal to this Court on the question, whether
the of fence under Section 630(1)(b) of the Conpanies Act
is a conti nui ng of f ence for t he pur pose of
l[imtation, allowing the Appeals of the Appel | ant -
Conpany, this Court,

HELD: 1. The beneficent provision contained in s. 630,
no doubt penal, has been purposely enacted by the
| egislature with the object of providing a sunmary procedure
for retrieving the property of the conpany: (a) where an
of ficer or enployee of a conpany wongfully obtains

397
possession of property of the company, or (b) wher e
having been placed in possession of any such property
during the course of his enploynent, wongfully wthholds

possessi on of it after the term nation of his
enployment. It is the duty of the court to place a
br oad and i beral construction on the provision in

furtherence of t he obj ect and pur pose of t he
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| egi sl ation whi ch woul d suppress the m schief and
advance the renmedy. [406B-E]

2."COfficer" or "enployee" in s.630 of the Conpani es Act
i ncl udes both present and past officers and enpl oyees.[405B-
a

3. The concept of continuing offence does not

W pe out the original guilt, but it keeps the
contravention alive day by day. The courts when
confronted with provisions which lay down a rule of
[imtation gover ni ng prosecutions shoul d gi ve due

wei ght and consideration to the provisions of s.473 of the
Code which is in the nature of an overriding provision and
according to which, notwthstanding anything contained in
t he provi si ons of Chapt er XXXVI of the Code of
Cri m nal Procedure _any court nay take cogni zance of an
offence after the —expiration of a period of limtation
if, inter alia, itis satisfiedthat it is necessary to do
so in theinterest of justice. [409D G

4. The expression ‘continuing offence’ has not
been defined in the Code. The question whether a
particul ar offence is _a ’'continuing offence or not
nmust , t her ef ore, necessarily depend upon t he | anguage of
the statute which creates that offence, the nature of
the offence and the purpose intended to be achieved by
constituting the particular act as an offence. [409F- H|

5. The of fence under section 630 is not such as can be
sai d to have consumated once for all. W ongf ul
wi t hhol di ng, or wrongfully obt-ai ni ng possessi on and
wr ongful application of the conpany’ s property, that is,
for purposes other than those expressed or directed
in the articles of the conpany and authorised by the

Conpani es Act , can not be said to be terninated by a
single act or fact but would subsist for the Period
until the property in the of fender’s possession is

delivered up or refunded. It is an offence committed over
a span of tinme and the last act of the offence wll

control the comencenent of the period of limtation and
need be alleged. The offence consists of a course of
conduct arising froma singleness - of t hought, pur pose
of ref usal to deliver up or refund which May be

deenmed a single inmpulse. Considered from another angl e,
it consists of a continuous series of acts which endures
after the period of consummation on refusal to deliver up
or refund the property. It is

398
not an instantaneous offence and linitation begins with the
cessation of the crimnal act, i.e., with the delivering up
or refund of the property. It will be a ‘recurring or

continuing offence until the wongful possession, wongful
wi t hhol di ng or wongful application is vacated or put an end
to. The offence continues until the property wongfully
obtained or wongfully withheld or knowi ngly msapplied is
delivered up or refunded to the company. For failure to do
S0 sub-section (2) prescribes the punishnent. [409H 410E]

6. The of fence under section 630 of the Conpani es Act
is not one tinme but a continuing offence and the period of
[imtation nust be conmputed accordingly, and when so done,
the conplaints could not be said to have been barred by
[imtation. [410D F]

WMI. Cranes Ltd. v. GG Advani & Anr., [1984] 1 Kar
Law Cronicle 462 overrul ed; Bhagirath Kanoria and Os. v.
State of Madhya Pradesh with Bahadur Singh v. Provident Fund
Inspector and Os., Al.R 1984 S.C. 1688 referred; Bal dev
Krishna Sahi v. Shipping Corporation of India Ltd. and Anr.,
[1987] 4 S.C.C. 361; Amrit Lal Chumv. Devoprasad Dutta Roy
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and Anr. etc., [1988] 2 SSC.R 783; State of Bihar v.
Deokaran Nenshi, [19731 1 S.C.R 1004; Bhagirath Kanoria &
Os. v. State of Madhya Pradesh & Ors., [1985] 1 S.C R 626
fol | owed.

Bl ack’ s Law Dictionary, E ghth Edition, ( Speci a
Del uxe); Sal mond and Heuston on the Law of Torts, 19th Edn
Page 50; Hal sbury’s Laws of England. 4th Edn. Vol 45, Para
1389-referred to.

JUDGVENT:

CRI M NAL APPELLATE JURI SDI CTI ON: Criminal Appeal Nos.
97, 98, 99 100 & 101 of 1991

From the Judgnment and Oder dated 2.12.1989 of
the Karnataka High Court in Crimnal R P. No. 458, 459,
460, 461 and 462 of 1989.

A.S. Bobde, Attorney GCeneral, Vinod Bobde and S
Sukumar an for the Appellant.

G  Ramaswany, K. N. Nobin Singh.and Ms. Lalitha Kaushik
for the Respondents. M Veerappa for the State of Karnataka.

The Judgnent of the Court was delivered by

K.N. SAIKIA, J. Special |eaves granted.

399

These five appeals are fromas many simlar orders of
t he H gh Court of / Karnataka at Bangal or e di smi ssing
t he appel | ant conpany’s crimnal revision petitions
i mpugning the respective orders passed by the Judicia
Magi strate First d ass, CGokak hol di ng t hat t he
appel l ants’ conpl ai nts —against the respondents al | egi ng
of fence under section 630(})(b) of the Conpanies Act by
not vacating the Conpany’s quarters as required by it even
nor e t han si X nont hs after retirement of t he
respondents, were barred by linmtation and t he same
could not be taken into consideration.

The first respondent in each of these crimna
appeal s was appoi nt ed on 1.8.1942, 11. 6. 1945,
24.11.1939, 1.5.1939 and 23.1.1937, respectively. in the
service of the appellant conpany and they retired on

14. 3. 1984, 1.10. 1983, 12. 2. 1984, 4.10.1983 and
27.1.1981, respectively, fromthe appel | ant conpany’s
servi ce, whereafter each of themwas required to vacate

his conpany’s quarter. Each having declined to vacate the
conpany’s quarter even nore than Si X nonths after
retirement, despite |legal notice, the appellant conpany
filed a private crimnal conplaint under —s. 630(1) (b)
of the Comnpanies Act , 1956 and s.406 1.P.C against
each of them before the Judicial Magistrate First C ass,
Gokak and in each case, after inquiry franed charges
for offences under s. 406 |1.P.C. and s. 630(1)(b) of
t he Conpani es Act, 1956. The | ear ned Judi ci a
Magi strat e, after prosecution had exam ned its
wi t nesses, recorded the statenents of all the accused ‘under
S. 313 of the C&. P.C. and despite finding that the
accused in each case was allotted a quarter by the
conpany for his use and occupation and each had no
authority to retain possession of the same after he

retired, and that the cause of action in each case arose
when the accused failed to deliver possession of the
quarter to the conpany, hel d that the docunent s

pr oduced by, the conmpany did not di scl ose anyt hi ng
regarding the retirement of the accused from the service
but at the same tine he recorded that during t he
course of evidence P.W 1 had deposed that each of
t he accused retired from service and i medi ately
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after the retirenent failed to redeliver possession of
t he conpany’s quarter which attracted S. 630(1) (b)
of the Conpanies Act and which was punishable only
with fine and the conplaint, therefore, ought to have
been filed wi t hin six nonths from the dat e of

retirement of the accused, and as the conplaint was
filed only during the year 1985 it was clearly barred
by l[imtation, wherefore, ,the conplaint could not be

taken into consideration, and consequently, the accused
was to be acquitted. The Conpany’s revision petition
therefrom was di sm ssed by the H gh Court holding that
the view taken by the trial Magistrate was plausible
and reasonabl e as the conmplaint was filed in each
case
400

beyond six nonths fromthe date of the alleged offence and
that the question, of limtation was concluded by a decision
of the same H gh Court in WMI Cranes Ltd. v. GG Advani &
Anr., [19841] Kar. Law Cronicle 462 wherein it was held
that the offence under s. 30 (1) of the Conmpanies Act was
not a continuing offence and the decisions of this Court in
Bhagi rath Kanoria and Ors. v. State of Madhya Pradesh with
Bahadur Singh v. Provident Fund Inspector & Os. and Raja
Bahadur Singh v. Provident Fund Inspector and Ors., AR 1984
SC 1688 woul d not be of any assistance to the petitioner.

M. A S. Bobde, the | earned counsel appearing for the
appel l ant conpany, submits that the offence under S.
630(1) (b) of the Companies Act, 1956 i's a continuing offence
and the learned courts belowerred in holding to the
contrary and dismssing the conpany’s conplaints on the
ground of limtation

Ms. Lalitha Kaushik, the |earned counsel for each of
the first respondent, subnmits that when the first respondent
upon his retirenment failed to vacate and deliver possession
of the conpany’s quarter to the conpany, the offence nust be
taken to have been conplete, and thereafter right could
accrue to the first respondent by adverse possession; and

that if this state of affairs continued till conpletion of
the period of linmtation the company’'s right would be
exti ngui shed. The trial court as well as the Hi gh Court,

according to counsel, rightly held that the offence was not
a continui ng one.

The only question to be decided in these appeals,
therefore, is whether the offence under s. 630(1)(b) of -the
Conpanies Act is a continuing offence for-the purpose of
[imtation.

VWhat then is a continuing offence? According to the
Bl acks” Law Dictionary, Fifth Edition (Special Deluxe),
"Continui ng means "enduring; not termnated by a single act
or fact; subsisting for a definite period or intended to
cover or apply to successive simlar obligations or
occurrences. " Continuing of fence nmeans "type of crine | which
is commtted over a span of tine." As to period of statute
of limtation in a continuing offence, the last act of the
of fence controls for comencenent of the period. "A
continuing offence, such that only the last act thereof
within the period of the statute of Ilimtations need be
alleged in the indictnent or information, is one which may
consi st of separate acts or a course of conduct but which
arises fromthat singleness of thought, purpose or action
whi ch may be deened a single inpulse."” So also a ' Conti nuous
Crinme’ neans "one consisting

401
of a continuous series of acts, which endures after the
period of consumation, as, the offence of carrying
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conceal ed weapons. In the case of instantaneous crines,
t he statute of limtation begins to run with t he
consunmation, while in the case of continuous crinmes it only
begins with the cessation of the crimnal conduct or act."
The correspondi ng concept of continuity of a civi

wr ong is to be found in the Law of Torts. Trespass to
| and in the English Law of Torts (trespass quare
clausum fregit) consists in the act of (1) entering
upon land in the possession of the plaintiff, or (2)
remai ni ng upon such | and, or (3) pl aci ng or
proj ecting any object wupon it-in each case wi t hout

[ awful Justification
Trespass by renmmining on land, as we read in Sal nond

and Heuston on the Law of Torts, 19th Edn. , page
50: "Even a person who has lawfully entered on | and
in the possession -of another conmits a trespass i f
he remai ns t here after his ri ght of entry has
ceased. To refuse or omt to |eave the plaintiff’s
| and or / vehicle “is as nuch a trespass as to ent er
originally wi t hout right.” Thus  any per son who is

present by the |eave and l'icence of the occupi er nay,
as a general rule, when the Iicence has been properly
term nated, be sued or  ejected as a trespasser, if
after request and  after the |apse of a reasonabl e
time he fails to l'eave the prem ses."

Trespass in Law of Torts nmay  be a conti nui ng
one. The authors wite: "That trespass by way of
per sonal entry is a continuing injury,  lasting as
long as the personal presence of the wongdoer, and
giving rise to actions de diein diemso long as it |asts,
is sufficiently obvious. 1t-is well settl ed, however,
that the sane characteristic belongs in | aw even to
those trespasses which consist in pl aci ng t hi ngs
upon the plaintiff’s land. Such -~ a trespass conti nues
until it has been abated by the r enoval of t he
thi ng which is thus trespassing; successi ve actions
will lie from day to day wuntil it is SO renoved
and in each action damages (unless awarded in  lieu of
an injunction) are assessed only up to the dat e of
t he action. Wether this doctrine is either | ogi ca
or convenient may be a question, but it has been
repeatedly decided to be the law"

Agai n i f the entry was | awf ul but is
subsequent |y abused and conti nued after t he
perm ssion is determined the trespass nay be ab
initio. In 1610 six carpenters entered the Queen’s
Head |nn, Cripplegate, and consumed a quart of wne
(7d.) and sonme bread (1d.), for which they ref used
to pay. The question for the court was whet her

402
their non-payment nmade the entry tortious, so as to enable
themto be sued in trespass quare clausumfregit. The court
held that: "When entry, authority or licence is given to any
one by the law, and he doth abuse it, he shall 'be a
trespasser ab initio," but that the defendants were not
liable as their non-paynment did not constitute a trespass.
The rule is that the authority, having been abused by doing
a wongful act under cover of it, is cancel | ed
retrospectively so that the exercise of it becomes
actionabl e as a trespass.

In Hal sbury’s Laws of England, 4th Edn. Vol. 45 para
1389 it is said:

"If a person enters on the land of another
under an authority given himby law, and, while
there, abuses the authority by an act which
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amounts to a trespass, he becones a trespasser ab
initio, and nay be sued as if his original entry
were unlawful. Instances of any entry under the
authority of the law are the entry of a custonmer
into a common inn, of a reversioner to see if
waste has been done, or of a conmoner to see his
cattle.

To make a person a trespasser ab initio there
nust be a wongful act comitted,; a nere
nonf easance i s not enough."

Agai nst the above background, we may now exami ne the
rel evant provision of law, keeping in mind that Some of the
Torts have counterparts in Crimnal lawin India.

Section 441 of the Indian Penal Code defines Crimna
trespass as follows:

"Whoever enters into or upon property in the
possession of another with intent to conmt an
offence or to intimdate, insult or annoy any
person in possession of such property, or having
lawfully entered into or upon such property,
unlawfully remains there with intent thereby to
intimdate, insult or annoy any such person, or
with intentt to commt an offence, is said to
commt 'crimnal trespass’."

House trespass is punishabl e under section 448 of the |ndian
Penal Code. It is significant that when entry into or upon
property in possession of another is lawful then wunlawfully
remai ni ng upon such property

403
with the object O intimdating,insulting or annoyi ng
the per son i n possession of the property woul d be
crim nal trespass. The of fence would be ~continuing so
long as the trespass is not lifted or vacat ed and

intimdation, insult or annoyance of the person legally in
possession of the property is not stopped. The authors of
the Code had the follow ng words to say:
"W have gi ven the  nane of trespass to
every usur pati on, however slight, of dom ni on

over property. We do not propose to mnake
trespass, as such, an  offence, except when
it is commtted in order to the commission of
some of f ence i njurious to some per son

i nterested in the property on which the
trespass is commtted, or for the purpose of

causi ng annoyance to such a person. Even
t hen we pr opose to visit it wth a 1light
puni shrent , unl ess it be att ended with

aggravating circunstances.

These aggravating circunstances are of two
sorts. Crimnal trespass may be aggravated by the
way in which it is coomitted. It may -also be
aggravated by the end for which it is comtted."

Section 630 of the Compani es Act reads as under
"Penalty for wongful withholding of property.
(1) If any officer or enployee of a conpany-
(a) wongfully obtains possession of any
property of a conpany or
(b) havi ng any such property in his possession
wongfully withholds it or knowingly applies it to
pur poses other than those expressed or directed in
the articles and authorised by this Act;
he shall, on the conplaint of the conpany or any
creditor or contributory thereof, be punishable
with fine which may extend to one thousand rupees.
(2) The Court trying the offence may al so order
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such officer or enployee to deliver up or refund,
within atinme to be fixed by the Court, any such
property w ongfully
404
obtained or wongfully wthheld or know ngly
m sapplied,or in default, to suffer inprisonnent
for a termwhich may extend to two year."
Thus, both wongfully obtaining and wongfully w thholding
have been nade offence puni shabl e under sub-sec. (1). Under
sub- sec. (2) knowingly misapplication has al so been
envi saged. The offence continues until the officer or
enpl oyee delivers up or refunds any such property if ordered
by the court to do so within a tinme fixed by the Court, and
in default to suffer the prescribed inprisonnent. The idea
of a continuing offenceis inplied in sub-section (2).
Section 468 of the Criminal Procedure Code says:
"Bar to taking cognizance after Ilapse of the
period of limtation-
(1) Except as otherwi se provided elsewhere in
this Code, no Court shall take cogni zance of an
of fence of the category specified in sub-
section (2), after the expiry of the period of
[imtation.
(2) The period of limtation shall be-
(a) six nmonths, if the offence is punishable wth
fine only;
(b) one year, if the offence is punishable wth
i mprisonnent for a term not exceedi ng one year
(c) three years, if the offence .is._ punishable
with inprisonnent for a term exceeding one year
but not exceeding three years.
(3) For the purposes of this section, the period
of limtation, in relationto offences which may
be tried together, shall be determned with
reference to the offence which is punishable wth
the nore severe punishment or, as the case may be,
the nost severe punishnment.”
The parties have not disputed that this case ‘attracted
s. 468(1) and (2)(a). Regarding the fact of the first
respondent having retired fromservice though the tria
Magi strate observed that the docunent did not specifically
state that the first respondent retired, when after
405
referring to oral evidence the cause of action -under  s.
630(1)(b) was held to have arisen on the first respondent’s
failure to vacate and deliver possession of ~the conpany’s
quarter and that the period of Ilimtation ran~ therefrom
tantambunted to finding that the first respondent. did
retire
"Officer" or "enployee" ins. 630 of the Conpanies Act
i ncludes both present and past officers and enpl oyees. In
Bal dev Krishna Sahi v. Shipping Corporation of Indiia Ltd.
and Anr., [1987] 4 SCC 361 at paragraph 8 of the report this
Court said:
"Section 630 of the Conpanies Act which
nmakes the wongful withholding of any property
of a conmpany by an officer or enployee of

the conpany a penal offence, is typical of
t he econorny of | anguage whi ch is
characteristic of the draughtsman of the Act. The
section is in tw parts. Sub-section (1) by

clauses (a) and (b) <creates two distinct and
separate offences. First of these is the one
contenplated by clause (a), nanely, wher e an
of ficer or enployee of a conpany wrongful |y
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obt ai ns possessi on of any property of the
conpany during the course of his enploynent,
to which he is not entitled. Nornmally, it is only
t he present officers and enployees who can
secure possession of any property of a conpany.
It is also possible for such an of ficer or
enpl oyee after termnation of his enpl oynent
to wongfully take away possession of any such

property. This is the function of clause (a)
and although it primarily refers to the existing
officers and enployees, it may also t ake in
roast officers and enpl oyees. In contrast,
cl ause (b) contenplates a case wher e an
of ficer or enployee of a conpany having any
property of a conpany in hi s possessi on
wongfully ~w thholds it or know ngly applies it

to pur poses ot her-than those expressed or
directed in the articles and aut horised by

the Act. It my well be that an officer or
enpl oyee nay have lawful |y obt ai ned
possessi on of any such- property during the
cour se of hi s enpl oynent but wongfully
wi t hhol ds it after the termination of hi s
enpl oynent’. That appears to be one of the

functions of clause (b). It would be noticed
that clause (b) also nakes it an offence if any
officer (or enployee of _a -conmpany having any

property of the company in his possessi on
knowi ngly applies it to purposes other than
t hose expressed or -directed in the articles
and aut hori sed by the Act . That woul d
primarily

406

apply to the present officers-and enployees and
may also include past officers and enployees.
There is therefore no warrant to gi ve a
restrictive neaning 'to the term ’'officer or
enpl oyee’ appearing in sub-section ( 1) of section
630 of the Act. It is quite evident that clauses
(a) and (b) are separated by the word ’'or’ and
therefore are clearly disjunctive."

This Court al so observed at paragraph 7 of the report
that the beneficent provision contained in s. 630, no  doubt
penal , has been purposely enacted by the legislature wth
the object of providing a sunmary procedure for -~ retrieving
the property of the company (a) where an officer or enpl oyee
of a company wongfully obtains possession of property of
the conpany, or (b) where having been placed in| possession
of any such property during the course of his enploynment,
wongfully wi thhol ds possession of it after the termnation
of his enployment. It is the duty of the court to place a
br oad and liberal construction on the provi sion in
furtherence of the object and purpose of the |egislation
whi ch woul d suppress the m schief and advance the renedy.
"It is the duty of the court to place a broad and libera
construction on the provision in furtherence of the object
and purpose of the legislation which would suppress the
nm schi ef and advance the renedy.

As was reiterated in Anrit Lal Chum v. Devoprasad
Dutta. Roy and Anr. etc., reported in [1988] 2 SCR 783 that
"s. 630 of the Conpanies Act 1956 plainly nmakes it an
offence if an officer or enployee of a conmpany who was
permtted to use the property of the conpany during his
enpl oyment, wongfully retains or occupies the same after
the termnation of his employnment. It is the wongful
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wi t hhol ding of such property, nmeaning the property of the
conpany after the termination of the enploynent, which is an
of fence under s. 630(1) of the Act." Wat then is the nature
of this offence. The question then is whether it is a
continui ng offence. According to Black’s Law Dictionary
Revi sed Fourth Edition, continuing offence means a
transaction or a series of acts set on foot by a single
i mpul se, and operated by an unintermttent force, no natter
how long a time it may occupy. In State of Bihar v.
Deokaran Nenshi, [1973] 1 SCR 1004, the question was whet her
the failure to furnish returns on the part of the owner of a
stone quarry under regulation 3 of the Indian Metalliferrous
M nes Regul ations, 1926 even after warning from the Chief
I nspector was a continuing of fences Section 79 of the M nes
Act, 1952 which provided that no Court shall take cogni zance
of an offence under the Act unless a conplaint was made
within six nonths fromthe date of the offence
407

and the /'explanation to the section provided t hat i f
t he of flence i'n question was a continuing offence, the
period of linmitation shall be conputed wherefore to every
part of t he time duri ng whi ch t he said offence
continued Shelat, J. for the court observed:

"A conti'nuing of f ence i s one whi ch is
suscepti bl e of conti nuance and is
di stingui shabl e from the one whi ch is
commtted once and for all.” It is one of

t hose of fences which arises out of a failure to
obey or conply with a rule or its requirenent
and which involves a penalty, the liability for
whi ch continues until the rule or its  requirenent
is obeyed or conmplied with. On every occasi on
t hat such di sobedi ence or non- conpl i ance
occurs and recurs, there is the of f ence
conmitted. The distinction between the two kinds
of offences is between an act or onission which
constitutes an offence once and for all and an act
or om ssion which continues and t'her ef ore,
constitutes a fresh offence every tine or occasion
on which it continues.  In_ the case of a
continuing offence, there is thus the -ingredient
of continuance of the offence which is absent in
the case of an offence which takes place when
an act or omission is comitted once and for
all."
Their Lordships referred to English cases Best V.
But | er and Fitz-gi bbon, [1932] 2 KB 108; Ver ney V.
Mark Fletcher and Sons Ltd., [1909] 1 KB-444; Rex V.
Yal ore, [1908] 2 KB-237 and The London County Counci
v. Wrley, [1894] 2 @B 826. In Best v. Butler and
Fi t zgi bbon (supra) in England, the Trade Union Act, 1871 by
s. 12 provided that if any officer, nenber or ot her
person being or representing hinself to be a menber of a
trade uni on, by fal se representation or inposition
obt ai ned possession of any noneys, books etc. of such
trade wunion, or, having the sane in his possessi on
wilfully wi thhel d or fraudulently misapplied the sanme, a
court of summary jurisdiction wuld order such person to
be i mpri soned. The offence of wthholding the noney
referred to in this section was held to be a conti nui ng
of fence, presunably because every day that the noneys
wer e wilfully withheld an offence within the neaning of
S. 12 was committed. In Verney's case (supra) Section
10(1) of the Factory and Wrkshop Act, 1901 inter alia
provi ded that every fly-wheel directly connected wth
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steam water or other nechanical power nmust be securely
fenced. Its sub-section (2) provided that a factory in
whi ch there was contravention of the section would be
deened not to be kept in conformity wth the Act.
Section 135 provided penalty for an occupier of a factory
408
or workshop if he failed to keep the factory or workshop in
conformty with the Act. Section 146 provi ded t hat
i nformati on for he of fence under s. 135 shall be laid within
three months after the date at which the offence cane to the
know edge of the inspector for the district within which the
of fence was charged to have been committed. The contention
was that in May 1905 and again in March 1908 the fly-whee
was kept unfenced to the know edge of the Inspector and yet

the information was not laid until July 22, 1908. The
i nformati on, however, stated that the fly-wheel was unfenced
on July 5, 1908, and that was the offence charged. It was

held that the breach of s. 10 was a continuing breach on
July 10, /1908, and therefore the information was in tine.
The offence wunder s. 135 read with s. 10 consisted in
failing to keep the factory in confornmity wth the Act.
Every day that the flywheel remained unfenced, the factory
was kept not in conformty with the Act, and therefore, the
failure continued 'to be an offence. Hence the offence
defined in s. 10 was a continuing offence. \In London County
Council (supra) s. 85 of the Metropolis Managenent Anmendnent
Act, 1852 prohibited the erection of a building on the side
of a new street of less than fifty feet in wdth, which
shall exceed in height his distance fromthe front of the
building on the opposite side of the street wthout the
consent of the London County Council and inposed,  penalties
for of fences against the Act and a further penalty for every
day during which such offence shoul d continue after " notice
from the County Council. The Court construed s. 85 to have
| aid down two of fences; (1) building to a prohibited height,
and (2) continuing such a structure already built after
receiving a notice fromthe County Council. The |latter
of fence was a continuing offence applying to any one who was
guilty of continuing the building at the prohibited hei ght
after notice fromthe County Counci l

State of Bihar v. Deokaran Nenshi, (supra) was
expl ained by this Court in Bhagirath Kanoria & Os. v. State
of Madhya Pradesh & Ors., [1985] 1 SCR 626. Therein, the
Provident Fund Inspector filed conplaints against t he
Directors, the Factory Manager and the respondent conpany
charging themw th non-paynment of enployer’s contribution
under the Enpl oyees’ Provident Fund and Family Pension Fund
Act, 19 of 1952, from February 1970 to June 1971. At  the
trial the accused contended that since the limtation
prescribed by s. 468 of the Code of Crininal Procedure, 1973
had expired before the filing of the conplaints, the Court
had no jurisdiction to take cogni zance of the conplaints.
The Trial Court having held that the offences of which the
accused wer e charged were continuing of f ences and,
therefore, no question of Iimtation could arise, and that
order havi ng been upheld

409

by the High Court in revision, the Directors in appeal to
this Court contended that the offence of non-paynent of
the enpl oyer’s contribution could be commtted once and
for all on the expiry of 15 days after the close of every
nonth and, therefore, prosecution for the offence should
have been | aunched within the period of [imtation
provided in s. 468 of the Code. Rejecting the contention it
was held by this Court that the offence of whi ch t he
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appel | ant s wer e charged nanely, non-paynent of the
enployer’s contribution to the Provident Fund before the
due date, was a 'continuing offence’ and, therefore, the
period of limtation prescribed by s. 468 of the Code could
not have any application and it would be governed by S.
472 of the Code, according to which, a fresh period of
l[imtation began to run at every nonent of the time during
which the offence continued. It was accordingly held that
each day the accused failed to conply with the obligation to
pay their contribution to the fund, they comitted fresh
of fence. Section 472 of the Code of Crimnal Procedure deals
with continuing of fence and says:

"In the case of a continuing offence, a fresh
period of linmtation shall begin to run at every
nmoment of the tine during which the of f ence
conti nues."

The concept of continuing of fence does not w pe out the
original guilt, but it keeps the contravention alive day by

day. It may also be observed that the courts when
confront ed with provisions which lay dowmm a rule of
[imtation governing prosecutions,  in cases of this

nature, should give due weight and consideration to the
provisions of S. 473 of the Code which is in the nature of
an overri ding provi sion and accordi ng to whi ch

notwi t hst andi ng anything contained in 'the provisions of
Chapter XXXVI of the Code of Criminal Procedure any court
may take cogni zance of an offence after the expiration of a
period of limtationif, inter alia, it is satisfied that it
is necessary to do soin the interest of justice.

The expression ’'continuing offence’ ~has not been
defined in the Code. The question whether a particul ar
offence is a ’'continuing offence’ or not nust, therefore,
necessarily depend upon the |anguage of the statute which
creates that offence, the nature of the offence and the
pur pose intended to be achieved by constituting t he
particul ar act as an offence.

Applying the | aw enunci at ed above to the provisions of
Section 630 of the Conpanies Act, we are of the view that
t he of fence under
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this section is not such as can be said to have consummmated
once for all. Wongful w thholding, or wongfully obtaining

possessi on and wongful application of the conpany’s
property, that is, for purposes other than those expressed
or directed in the articles of the conmpany and aut horised by
the Conpanies Act, cannot be said to be terminated by a
single act or fact but would subsist for the period until
the property in the offender’s possession is delivered up or
refunded. It is an offence committed over a span of tine and
the last act of the offence will control the comencenent of
the period of limtation and need be alleged. The  offence
consi sts of a course of conduct arising froma singleness of
thought, purpose of refusal to deliver up or refund which
may be deened a single inpulse. Considered from another

angle, it ~consists of a continuous series of acts which
endures after the period of consunmation on refusal to
del i ver up or refund the property. It is not an
i nst ant aneous offence and limtation begins wth the
cessation of the crimnal act, i.e. with the delivering up
or refund of the property It wll be a recurring or

continuing offence until the wongful possession, wongful
wi t hhol di ng or wongful application is vacated or put an end
to. The offence continues until the property wongfully
obtai ned or wongfully wi thheld or knowingly nis-applied is
delivered wup or refunded to the conmpany. For failure to do
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so sub-section (2) prescribes the punishnment. This, in our
view, is sufficient ground for holding that the offence
under section 630 of the Conpanies Act is not one tine but a
continuing offence and the period of linmtation nust be
conput ed accordingly, and when so done, the i nst ant
conplaints could not be said to have been barred by
[imtation. The subm ssion that when the first respondent
upon his retirenent failed to vacate and deliver possession
of the conpany’s quarter to the conpany the offence nust be
taken to have been conplete, has, therefore, to be rejected.

These appeal s accordi ngly succeed. The inpugned orders
are set aside and the cases are remanded to the Trial Court

for disposal in accordance with law in light of the
observati ons nmade herei n above.
V.P.R Appeal s al | owed.

411




