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1. The appel | ant was insured with the respondent-Enmpl oyees’
State I nsurance Corporation (for short "the Corporation”) with

I nsurance No. 913644.  The enpl oyee’ s/ appellant’s contribution
towards the insurance schene under the Enpl oyees’ State

I nsurance Act, 1948 (hereinafter referred to as "the ESI Act")
was being deducted regularly fromhis salary and deposited by his
enpl oyer with the Corporation. |In 1993, the appellant’s w fe was
adnmitted in the ESI di spensary at Sonepat for her treatnment for

di abetes. However, the condition of his wife continued to
deteriorate. As alleged by the appellant, there were instances
when the doctors were not availabl e even during emergenci es.
Later, the appellant got his wife nedically exam ned in a private
hospital. The tests done revealed that his w fe had been

di agnosed incorrectly in the ESI dispensary; and that the
deterioration in the condition of the appellant’s wife was a direct
result of the wong diagnosis.. The appellant filed a conpl aint
under the Consuner Protection Act, 1986 (hereinafter referred

to as "the CP Act") before the District Consuner Di'sputes
Redressal Forum seeking (i) conpensation towards nental agony,
harassment, physical torture, pains, sufferings and nonetary | oss
for the negligence of the authorities; (ii) direction for renova
of, and inprovenent in, the deficiencies; and (iii) direction for
paynment of interest on the anount of reinbursenent bills. The
Corporation through its officers entered appearance and raised
certain prelimnary objections, nanely, (i) that the conplaint
filed is not maintainable in the District Consumer Forumand is
liable to be dismssed as the wife of the conpl ai nant was treated
in the ESI dispensary, Sonepat, which is a governnent dispensary
and the conpl ai nant cannot be treated as a consuner; ~and (ii)
that the conplainant is not a consunmer within the definition of
‘consurer’ in the CP Act and he is not entitled to file a conpl aint
agai nst the ESI dispensary. It was also contended that the
facility of nedical treatnent in government hospital cannot be
regarded as a ‘service’ hired for consideration, apart fromthe
ot her defences raised in the witten statenent.

2. The District Consuner Forumrelied on the ratio of Birba
Singh v. ESI Corporation, 1993 Il CPJ 1028, wherein on a
conplaint filed for conpensation for being aggrieved by poor

medi cal attention received by the late wife of the conpl ai nant at
an ESI hospital, the Haryana State Conmm ssion had held that the
conpl ainants did not conme within the anbit of the definition of
‘consuner’ under the CP Act because of the gratuitous nature of
the nmedi cal services provided. On this basis, the District Forum
hel d that the services rendered by the ESI dispensary are
gratuitous in nature and, therefore, out of the purview of the CP
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Act. Appeal was preferred to the Haryana State Consuner

Di sputes Redressal Conmission and it was urged by the appellant
that ESI is a scheme of insurance and hence the service
rendered by the Corporation was not gratuitous. The State
Conmi ssion relying on the judgnent in Birbal Singh (supra) and
I ndi an Medi cal Association v. V.P. Shantha and O hers, (1995)

6 SCC 651 held that free nedical services were not covered by
the CP Act and upheld the judgnment of the District Forum
Appel |l ant preferred a revision before the National Consuner

Di sput es Redressal Conmi ssion, but the same was al so di snissed
inlimne. Hence, this appeal by special |eave.

3. By second counter affidavit filed in August, 2000, the
respondent - Cor por ati on have al so rai sed the question of the
jurisdiction of a consuner forum The respondent contended
that by virtue of Section 75 0of the ESI Act, the dispute raised
by the appellant is covered and is to be decided by the Enpl oyees’
I nsurance Court established under Section 74 of the ESI Act

and it being a special Act the jurisdiction of the consumer forum
i s ousted,

4, From t he deci sions rendered by the District Forum the
State Commission and the National Conmi ssion, and the questions
rai sed by the appellant and the respondent, the question that
falls for our considerationis two-fold:

1. Whether the service rendered by an ESI hospital is

gratui tous or not, ‘and consequently whether it falls within

the anbit of ‘service’ as defined in the Consumer

Protection Act, 19867

2. Whet her Section 74 read with Section 75 of the

Enpl oyees’ State |nsurance Act, 1948 ousts the jurisdiction

of the consumer forumas regards-the issues involved for

consi deration?

5. It is contended by Shri Dayan Krishnan, the |earned counse
for the appellant, that in the case of Indian Medical Association
(supra) although it was held that the free nedical service was not
covered under the CP Act, the very sane judgnment in concl usion

No. (11) in para 55 includes any nedical service given under the
schene of insurance within the scope of the CP Act and,

therefore, the claimnade by the appellant squarely falls within
the jurisdiction of the consuner forum- the appellant being a
consuner and the respondent’s dispensary having rendered a

service to himfor consideration

6. At this stage, it would be appropriate to refer to certain
statutory provisions of the Consunmer Protection Act, 1986.
‘Consuner’ is defined in clause (d) and ‘service in clause (0) of
Section 2(1) of the CP Act as under:

"2. Definitions.- (1) In this Act, unless the context
ot herwi se requires, -
XXX XXX XXX

(d) "consuner" neans any person who,

(i) buys any goods for consideration which has
been paid or prom sed or partly paid and partly
prom sed, or under any system of deferred

paynment and includes any user of such goods

ot her than the person who buys such goods for
consi deration paid or prom sed or partly paid or
partly prom sed, or under any system of

def erred paynent, when such use is made with

the approval of such person, but does not include
a person who obtains such goods for resale or for
any comercial purpose; or
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(ii) hires or avails of any services for a

consi derati on which has been paid or prom sed or
partly paid and partly pronised, or under any
system of deferred paynent and incl udes any
beneficiary of such services other than the
person who hires or avails of the services for
consi deration paid or promsed, or partly paid and
partly prom sed, or under any system of

def erred paynent, when such services are
avail ed of with the approval of the first

menti oned person but does not include a person
who avails of such services for any comrercia
pur pose;

Expl anation.- For the purposes of this
cl ause, "commercial purpose" does not include use
by a person of goods bought and used by him and
services avail ed by himexclusively for the
pur poses of earning his livelihood by means of
sel f - enpl oynent ; "

XXX XXX XXX

"(0) "Service" neans service of any description which

is made available to potential users and includes, but
not limted to, the provision of facilities in connection
wi t h banki ng, financing, insurance, transport,

processi ng, supply of electrical or other energy, board
or | odgi ng or both, housing construction,

entertai nnent, amusenent or the purveying of news or
other information, but does not include the rendering

of any service free of charge or under a contract of
personal service;"

7. The definition of ‘consumer’ in the CP Act is apparently
wi de enough and enconpasses within its fold not only the goods

but al so the services, bought or hired, for consideration. Such
consi deration may be paid or promsed or partly paid or partly
prom sed under any system of deferred paynent and includes any
beneficiary of such person other than the person who hires the
service for consideration. The Act being a beneficial |egislation
aims to protect the interests of a consumer -as understood in the
busi ness parl ance. The inmportant characteristics of ‘goods and
services under the Act are that they are supplied at a price to
cover the costs and generate profit or incone for the seller of
goods or provider of services. The conprehensive definition ainms
at covering every man who pays nmoney as the price or cost of

goods and services. However, by virtue of the definition, the

per son who obtains goods for resale or for any commercia

purpose is excluded, but the services hired for consideration

even for comercial purposes are not excluded. The term

‘service’ unanbiguously indicates in the definition that the
definition is not restrictive and includes within its ambit such
services as well which are specified therein. However, a service
hired or availed, which does not cost anything or can be said free
of charge, or under a contract of personal service, is not included
within the neaning of ‘service’ for the purposes of the CP Act.

8. A 3-Judge Bench of this Court in Indian Medica

Associ ation (supra) has extensively considered the provisions of
the CP Act and particularly what shall be a ‘service’ within the
nmeani ng of Section 2(1)(o) of the said Act. The Court was

consi deri ng whet her the service rendered by the doctors would

fall within the purview of the CP Act, it being a service rendered
for the charges; and whether the patients, who are treated by

the doctors, are ‘consumers’ as defined in Section 2(1)(d) of the
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CP Act. The Court said that the definition of ‘service in
Section 2(1)(0) can be split into three parts: the main part, the
i nclusionary part and the exclusionary part. The nain part is
explanatory in nature and defines service to nmean service of any
description which is made available to the potential users. The

i nclusionary part expressly includes the provision of facilities in
connection wth banking, financing, insurance, transport,
processi ng, supply of electrical or other energy, board or | odging
or both, housing construction, entertainnment, anmusenent or the
purveyi ng of news or other information, whereas the exclusionary
part excludes rendering of any service free of charge or under a
contract of personal service. The exclusionary part in Section
2(1)(o) excludes fromthe main part service rendered (i) free of
charge; or (ii) under a contract of personal service. The
expression 'contract of personal service' in the exclusionary part
of Section 2(1)(0) must be construed as excluding the services
rendered by an enployee to his enpl oyer under the contract of
personal service fromthe anbit of the expression ‘service’

There is a distinction between a 'contract of service' and a
‘contract for service'. A ‘contract for service' inplies a
contract whereby one party undertakes to render service e.g.

prof essi onal or technical service, to or for another in the
performance of which he is not subject to detailed direction and
control and exercises professional or technical skill and uses his
own knowl edge and di scretion, whereas a ‘contract of service
implies relationship of master and servant and invol ves an
obligation to obey orders in the work-to be perfornmed and as to
its nmode and nanner. of performance.” A contract of service is
excluded for consideration fromthe anmbit of definition of
‘service’ in the CP Act, whereas a contract for service is

i ncluded. As regards service rendered free of charge under
Section 2(1)(0), the Court held that the nedical practitioners,
gover nrent hospital s/ nursing hones and private hospital s/ nursing
hones, who render service w thout any charge whatsoever to

every person availing of the service would not fall within the
ambit of ‘service’ under Section 2(1)(o) of the Act. The paynent
of a token anpbunt for registration purposes only woul d, however,
not alter the position in respect of such doctors and hospitals,
but the service rendered for which charges are required to be
pai d by everybody availing the service wuld fall within the
purvi ew of the expression ‘service’ as defined in-Section 2(1)(0)
of the Act. The Court held that the rel ationship between a

nedi cal practitioner and a patient carries within it a certain
degree of mutual confidence and trust and, therefore, the

service rendered by the nedical practitioners can be regarded as
a service of personal nature, but since there is no relationship of
mast er and servant between the doctor and the patient the

contract between the nedical practitioner and his patient cannot
be treated as a contract of personal service and it is a contract
for service and the service rendered by the nmedical practitioner
to his patient under such contract is not covered by the
exclusionary part of the definition of ‘service contained in
Section 2(1)(o) of the CP Act. I n paragraph 55 of the judgnment,
the Court summarized its conclusions. W are really concerned in
this case with conclusions Nos. (9), (10), (11) and (12).  Conclusion
No. (9) is in regard to the service rendered at a governnent
hospital / health center/di spensary where no charges what soever

are made from any person and they are given free service, which
woul d not be a service under Section 2(1)(o) of the CP Act.

Concl usi on No. (10) | ays down that where the service is rendered
at a governnment hospital/health center/di spensary on paynent of
charges and al so rendered free of charge, then it would fal

within the anbit of the expression ‘service’. Conclusion No. (11)
says that if a patient or his relation availed of the service of a
medi cal practitioner or hospital/nursing hone where the charges
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for consultation, diagnosis and nmedi cal treatnment are borne by

the i nsurance conpany, then such service would fall within the
ambit of service. Similarly, under conclusion No. (12), where as a
part of the conditions of service the enployer bears the

expenses of nedical treatnent of an enployee and his famly
menbers dependent on him then the service rendered by a

nedi cal practitioner or a hospital/nursing honme woul d not be
treated to be free of charge and woul d constitute ‘service' under
Section 2(1)(0).

9. In the case of Laxman Thamappa Kotgiri v. GM Centra
Railway & Ors., 2005 (1) Scal e 600, where an enpl oyee of the
railways had filed a conplaint on the ground that his wife had
been negligently treated at a hospital of the Central Railway as a
result of which she had died, the State Conmi ssion concl uded

that since the hospital had been set up to treat railway

enpl oyees predoni nantly and the service provided was free of
charge it did not cone within the definition of ‘service’ under the
CP Act -and hence the conpl aint was not maintai nable. On appea

to the National Conm ssion, the judgment of the State

Conmi ssion was upheld and the appeal filed by the enpl oyee was
rejected. Thereafter, appeal was preferred to this Court.

Al'l owi ng the appeal, this Court in paras 6 and 7 has held as under

"6. There is no dispute that the Hospital in question
has been set up for the purpose of granting nedica
treatnment to the Railway enpl oyees and their

dependents. Apart fromthe nom nal charges which

are taken from such an enpl oyee, this facility is part
of the service conditions of the Railway enpl oyees.

V.P. Shantha' s case has nmade a distinction between

non- Gover nnent al hospi tal/nursing hone where no

char ge what soever was made from any person availing

of the service and all patients are given free service
(vide para 55(6) at page 681) and services rendered at
CGovernment Hospital/Health Centre/ D spensary where

no charge what soever is made from any person availing
of the services and all patients are given free service
(vide para 55(9)) on the hand and service rendered 'to
an enpl oyee and his fam |y nmenbers by a nedica
practitioner or a hospital/nursing home which-are

given as part of the conditions of service to the

enpl oyee and where the enpl oyer bears expenses of

the nedical treatnent of the enployee and his famly

nmenbers, (paragraph 55(12) on the other. 1In the first
two circunstances, it would not be free service within
the definition of the Sec. 2(1)(o) of the Act.  In the

third circunstance it woul d be.

7. Since it is not in dispute that the nedica
treatnment in the said Hospital is given to enpl oyees

i ke the appellant and his fam|ly nmenbers is part of
the conditions of service of the appellant and that the
Hospital is run and subsidised by the appellants

enpl oyer, nanely, the Union of India, the appellant’s
case would fall within the parameters laid down in

par agraph 55(12) of the judgnent in V.P. Shantha's

case and not within the paraneters of either para

55(6) or para 55(9) of the said case."

10. Further, the appellant has brought to our notice a judgnent
of this Court in the case of Regional Provident Fund

Conmi ssioner v. Shiv Kumar Joshi, (2000) 1 SCC 98, wherein the

Enpl oyees’ Provi dent Fund Schene, 1952, framed under Section 5

of the Enpl oyees’ Provident Fund Act came for consideration of

the Court and the Court held in para 11 as under
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" \005

A perusal of the Schene unanbi guously shows that it

is for consideration which is applicable to all those
factories and establishments covered under the Act

and the Schene who are required to beconme a nenber

of the fund under the Scheme. \005 The contribution of
the enpl oyee has to be equal to the contribution
payabl e by the enployer in respect of such enpl oyee.
The words "in respect of" are significant as they
indicate the liability of the enployer to pay his part of
the contribution in consideration of the enployee
working with him But for the enploynent of the

enpl oyee there is no obligation upon the enployer to
pay his part of the contribution to the Schene. The
admi ni strative charges, as required to be paid under
Para 30 of the Scheme are also paid for consideration
of the enpl oyee being the nmenber of the Schene and

for the services rendered under the Schene. It is

i material _as to whether such charges are deducted
actually fromthe wages of the enployee or paid by his
enpl oyer in respect of the menber-enpl oyee of the
Schene working for such enployer. \005 It cannot be
hel d that even though the enpl oyee is a nenber of

the Schene, yet the enployer would only be deened

to be a consuner for having made paynments of -t he

admi ni strative charges. \005.."

11. It is contended by the | earned counsel for the appell ant
that the appellant is a nenber of the insurance schene applicable
in the establishment where he is serving and, therefore, the

i nsurance policy which takes care of the nedical treatment of the
appel l ant as well as his dependents which is given in the ESI

hospi tal / di spensary would be a service falling within the purview
of Section 2(1)(0o) of the CP Act. To appreciate this contention of
the | earned counsel, it would be necessary to consider the

i nsurance schene which is applicable in the establ ishnent under
various provisions of the ESI Act.

12. It is an adnitted fact that the appellant’s wife was given
treatment in the ESI dispensary at Sonepat. Under Section 38

of the ESI Act, all enployees in a factory or establishment where
the Act applies are required to be insured under the insurance
schene. Section 39 speaks of the contribution which is required
to be paid to the Corporation for the i nsurance schenme which

shal | conprise the contribution payable by the enpl oyer and the
contribution payable by the enpl oyee. The contribution is
required to be paid at such rates as may be prescribed by the
Central Governnent. By virtue of Section 40, the principa
enployer is liable to pay the contributions, both the enpl oyer’s
contribution and the enployee's contribution, in the first instance
of the enpl oyees directly enployed by himor by or through an

i medi ate enpl oyer. Sub-section (2) of Section 40 authorises

the principal enployer to recover the contribution nmade for the
enpl oyee by deducting the sane fromthe wages of the enployee.
Chapter V of the ESI Act deals with benefits. Sub-section (1)

of Section 46 falling within this Chapter contenplates that the

i nsured persons, their dependents and the persons mentioned

under the Section shall be entitled to the various benefits
referred to in clauses (a) to (f). Cl ause (e) reads: "nedica
treatnent for an attendance on insured persons (hereinafter
referred to as nedical benefit)". Section 56 is a specific Section
whi ch has reference to the nmedical benefits available to an

i nsured person or to his fanmly menber whose condition requires
medi cal treatnent and attendance and they shall be entitled to
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recei ve nedical benefit. Under Section 59, the Corporation is
call ed upon with the approval of the State Governnent to

establish and maintain in a State such hospitals, dispensaries and
ot her nmedi cal and surgical services as it may think fit for the
benefit of insured persons and, where such nedical benefit is
extended, to their famlies.

13. On a plain reading of the aforesaid provisions of the ES
Act, it is apparent that the Corporation is required to nmmintain
and establish the hospitals and dispensaries and to provide

medi cal and surgical services. Service rendered in the hospital to
the insured person or his famly menber for medical treatment is
not free, in the sense that the expense incurred for the service
rendered in the hospital would be borne fromthe contributions
nmade to the insurance schene by the enpl oyer and the enpl oyee

and, therefore, the principle enunciated in conclusion No. (11) in
para 55 in the case of Indian Medical Association (supra) wll
squarely apply to the facts of the present case, where the
appel | ant “has avail ed the services under the insurance policy
which is conpul sory under the statute. Werever the charges

for nedical treatnent are borne under the insurance policy, it
woul d be a service rendered within the anmbit of Section 2(1)(0)

of the CP Act. It cannot be said to be a free service rendered
by the ESI hospital/dispensary.

14. The service rendered by the nmedical practitioners of
hospi tal s/ nursi ng hones run by the ESI Corporation cannot be
regarded as a service rendered free of charge. The person
availing of such service under an insurance schene of medi ca
care, whereunder the charges for consultation, diagnhosis and

nmedi cal treatnent are borne by the insurer, such service would
fall within the anbit of ‘service’ as defined in Section 2(1)(0) of
the CP Act. W are of the opinion that the service provided by
the ESI hospital/dispensary falls within the ambit of ‘service as
defined in Section 2(1)(0) of the CP Act- ESI schene is an

i nsurance schenme and it contributes for the service rendered by
the ESI hospital s/dispensaries, of medical care inits

hospi t al s/ di spensari es, and as such service given in the ESI

hospi t al s/ di spensaries to a nenber of the Scheme or his famly
cannot be treated as gratuitous.

15. We shall now proceed to consider the second question
raised by Shri Vijay K Mehta, the | earned counsel for the
respondent that by virtue of Section 74 read with Section 75,

and particularly Section 75(e), of the ESI Act, the claimnade by
the appellant woul d exclusively fall for decision withinthe
jurisdiction of the Enployees’ Insurance Court and that being the
position the consuner forumhas no jurisdiction to adjudicate
upon the issue.

16. Rel evant portions of Sections 74 and 75 of the ESI |Act
are reproduced bel ow.

"74. Constitution of Enployees’ Insurance Court. -

(1) The State Covernment shall, by notification in the
Oficial Gazette, constitute an Enpl oyees’ |nsurance
Court of such local area as may be specified in the
notification.

XXX XXX XXX
"75. Matters to be decided by Enpl oyees’ Insurance

Court.- (1) If any question or dispute arises as to \026

(a) whether any person is an enployee within the

meani ng of this Act or whether he is liable to pay
the enpl oyee’ s contribution, or
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(b) the rate of wages or average daily wages of
an enpl oyee for the purpose of this Act, or

(c) the rate of contribution payable by the
princi pal employer in respect of any enpl oyee, or

(d) the person who is or was the principa
enpl oyer in respect of any enpl oyee, or

(e) the right of any person to any benefit and as
to the anpunt and duration thereof, or

(ee) any direction issued by the Corporation
under Section 55-A on areview of any payment
of dependants’ benefits, or

(f) [Oritted], or

(g) any other matter which is in di spute between
a principal enployer and the Corporation, or

bet ween a principal enployer and an i nmedi ate
enpl oyer, or between a person and the

Cor porati on or between an enpl oyee and a
principal or imediate enployer, in respect of
any contribution or benefit or other dues payable
or recoverable under this Act, or any other
matter required to be or which nay be decided

by the Enpl oyees’ Insurance Court under this
Act,

such question or dispute subject to the provisions of
sub-section (2-A) shall be decided by the Enployees’

I nsurance Court in accordance with-the provisions of

this Act.

(2) Subject to the provisions of sub-section (2-
A), the followi ng clains shall be decided by the
Enpl oyees’ | nsurance Court, nanely, -

(a) claimfor the recovery of contributions from
the principal enployer;

(b) claimby a principal enployer to recover
contributions fromany i medi ate enpl oyer;

(c) (Omtted):;

(d) claimagainst a principal enployer under
Section 68;

(e) claimunder Section 70 for the recovery of
the val ue or ampunt of the benefits received by

a person when he is not lawfully entitled thereto;
and

(f) any claimfor the recovery of any benefit
admi ssi bl e under this Act.

XXX XXX

(3). No Civil Court shall have jurisdiction to
deci de or deal with any question or dispute as
aforesaid or to adjudicate on any liability which by or
under this Act is to be decided by a medical board, or

XXX
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by a nedical appeal tribunal or by the Enpl oyees’
I nsurance Court."

17. It has been held in nunerous cases of this Court that the
jurisdiction of a consuner forumhas to be construed liberally so
as to bring many cases under it for their speedy disposal. 1In the

case of Ms. Spring Meadows Hospital and Another v. Harjol

Ahl uwal i a and Another, AIR 1998 SC 1801, it was held that the

CP Act creates a framework for speedy di sposal of consumer

di sputes and an attenpt has been nade to renove the existing
evils of the ordinary court system The Act being a beneficia

| egi sl ation should receive a liberal construction. |In State of
Kar nat aka v. Vi shwabarathi House Buil di ng Co-op. Society and

O hers, AR 2003 SC 1043, the Court speaking on the

jurisdiction of the consunmer fora held that the provisions of the
said Act are required to be interpreted as broadly as possible and
the fora under the CP-Act have jurisdiction to entertain a

conpl aint 'despite the fact that other fora/courts would al so have
jurisdiction to adjudicate upon the lis. These judgnents have
been cited with approval in paras 16 and 17 of the judgnent in
Secretary, Thirumurugan Cooperative Agricultural Credit

Society v. M Lalithaand Others, (2004) 1 SCC 305. The trend
of the decisions of this Court is that the jurisdiction of the
consunmer forum should not and woul d not be curtailed unless

there is an express provision prohibiting the consunmer forumto
take up the matter which falls withinthe jurisdiction of civi
court or any other forum as established under sone enactnent.

The Court had gone to the extent of saying that if two different
fora have jurisdiction to entertain the dispute in regard to the
sanme subject, the jurisdiction of the consuner forum would not

be barred and the power of the consunmer forumto adjudicate

upon the dispute could not be negated.

18. The submi ssion of the learned counsel for the respondent
is that the claimnade by the appellant before the consumer
forumraises a dispute in regard to damages for negligence of
doctors in the ESI hospital/dispensary and woul d tantanount to
claimng benefit and the amount under the ESI Act provisions and
would fall within clause (e) of Section 75(1) and, therefore, it is
t he Enpl oyees’ Insurance Court al one which has the jurisdiction
to decide it. W are afraid that we cannot agree with the

subm ssi on made by the | earned counsel. Section 75 provides for
the subjects on which the jurisdiction shall be exercised by the
Enpl oyees’ Insurance Court. Clause (e) of Section 75(1) gives
power to the Enpl oyees’ Insurance Court to adjudicate upon the

di spute of the right of any person to any benefit and as to the
amount and duration thereof. The benefit which has been

referred to, has a reference to the benefits under the Act, i.e.,
the ESI Act. The Enpl oyees’ State Insurance (Central) Rules,
1950 (hereinafter referred to as "the Rul es") have been franed

in exercise of the powers under Section 95 of the ESI Act. Rule
56 provides for maternity benefits, Rule 57 for disablenment
benefits, Rule 58 for dependents’ benefits, Rule 60 for medica
benefits to insured person who ceases to be in an insurable

enpl oyment on account of pernmanent disablenment and Rule 61 for
nedi cal benefits to retired i nsured persons. Thus, these are the
benefits which are provided under the Rules to the enpl oyees and
t he ex-enpl oyees for which claimcan be made in the Enpl oyees’

I nsurance Court. The appellant’s claimhas no relation to any of
the benefits which are provided in the Rules for which the claim
can be nmade in the Enpl oyees’ Insurance Court. The appellant’s
claimis for danages for the negligence on the part of the ESI
hospi tal / di spensary and the doctors working therein

19. A bare perusal of the provisions of clauses (a) to (g) of
Section 75(1) clearly shows that it does not include claimfor
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damages for nedical negligence, like the present case which we
are dealing with. Al t hough the question does not directly arise
before us, we shall consider what in the ordinary course shal
constitute negligence.

20. This Court has considered the principles of the [ aw on
negligence in Jacob Mathew v. State of Punjab and Anot her

(2005) 6 SCC 1. The jurisprudential concept of negligence defies
any precise definition. Emnent jurists and |eading judgnents

have assi gned various meani ngs to negligence. The concept as has
been acceptable to Indian jurisprudential thought is well-stated

in the Law of Torts, Ratanlal & Dhirajlal (24th Ed. 2002, edited by
Justice GP. Singh). It is stated (at pp. 441-442)

"“"Negl i gence is the breach of \a duty caused by the

om ssion to do sonething which a reasonabl e man

gui ded by those consi derati ons which ordinarily
regul ate the conduct of human affairs would do, or
doi ng sonet hing which a prudent and reasonabl e man
woul d not' do. Actionable negligence consists in the

negl ect of the use of ordinary care or skill towards a
person to whom t he defendant owes the duty of
observing ordinary care and skill, by which neglect the

plaintiff has suffered injury to his person or property
\005. the definition involves three constituents of
negligence: (1) A legal duty to exercise due care on the
part of the party conplained of towards the party

conpl aining the former’s conduct wi-thin the scope of

the duty; (2) breach of the said duty; and (3)
consequenti al damage. Cause of action for negligence
ari ses only when damage occurs; for, damage is a
necessary ingredient of this tort."

Cause of action for negligence arises only when damage occurs

and thus the claimnt has to satisfy the court on the evidence

that three ingredients of negligence, nanely, (a) existence of

duty to take care; (b) failure to’attain that standard of care; and
(c) damage suffered on account of hreach of duty, are present

for the defendant to be held |iable for negligence. Therefore,

the clainmant has to satisfy these ingredi ents before he can claim
damages for medical negligence of the doctors and that could not

be a question which coul d be adjudicated upon by the Enpl oyees’

| nsurance Courts which have been given specific powers of the

i ssues, which they can adjudicate and decide. C aimfor damages
for negligence of the doctors or the ESI hospital/di spensary is
clearly beyond the jurisdictional power of the Enpl oyees’

I nsurance Court. An Enpl oyees’ Insurance Court has jurisdiction
to decide certain clainms which fall under sub-section (2) of
Section 75 of the ESI Act. A bare reading of Section 75(2) also
does not indicate, in any manner, that the claimfor danmages for
negli gence would fall within the purview of the decisions being
made by the Enpl oyees’ Insurance Court. Further, it can be

seen that any claimarising out of and within the purview of the
Enpl oyees’ I nsurance Court is expressly barred by virtue of sub-
section (3) to be adjudicated upon by a civil court, but there i's no
such express bar for the consuner forumto exercise the
jurisdiction even if the subject matter of the claimor dispute
falls within clauses (a) to (g) of sub-section (1) of Section 75 or
where the jurisdiction to adjudicate upon the claimis vested with
the Enpl oyees’ Insurance Court under clauses (a) to (f) of sub-
section (2) of Section 75 if it is a consunmer’s dispute falling
under the CP Act.

21. Havi ng considered all these aspects, we are of the view
that the appellant is a consuner within the anbit of Section
2(1)(d) of the Consuner Protection Act, 1986 and the nedica
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service rendered in the ESI hospital/dispensary by the

respondent Corporation falls within the anbit of Section 2(1)(0)
of the Consumer Protection Act and, therefore, the consumer
forum has jurisdiction to adjudicate upon the case of the

appel lant. We further hold that the jurisdiction of the consuner
forumis not ousted by virtue of sub-section (1) or (2) or (3) of
Section 75 of the Enpl oyees’ State Insurance Act, 1948.

22. For the aforesaid reasons, the appeal is allowed. The
i mpugned order is set aside and the nmatter is renmitted back to
the District Consumer Disputes Redressal Forum Sonepat, for
decision in accordance with [aw | aid down herein.




