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LALJI RAJA & SONS.
v,
FIRM HANSRAJ NATHURAM
February 23, 1971

(S. M. Sikry, C.J,, G, K. MITTER, K. S. HEGDE, J. JAGANMOHAN
REDDY AND V. BHARGAVA, JJ.]

Code of Civil Procedure, 1908, ss. 2(5), 2(12), 20, 38, 39, 40 48—
Code of Civil Procedure (Amendment) Act, 1950 (Act 2 of 1951),
5. 20(1){(b)—Decree passed under Code can be transferred to any court
governed by Code—Court in Madhya Bharct not governed by Code prior
to passing of Act 2 of 1951—Transfer of decree from West Bengal Court
to Madhya Bharan Court while invalid before passing of Act 2 of 1951
could be validly made thereafter—'Foreign Court, ‘Foreign Decree’, mean-
ing of—Foreign Decree when q nullity—'Privileges’ and ‘rights’ when pro-
tected under 5. 20(1)(b) of Act 2 of 1951—Limitction for Execution—
Section 48 whether provides a bar or period of limitation. ‘

The appeliants obtained a decree against the respondent in the court
of Sub-Tudge, Bankura (West Bengal) on December 3, 1949, On March
28, 1950 they applied to the court which passed the decree to transfer the
decree wilh a. certificate of non-satisfaction of the court at Morena in the
then State of Madhya Bharat, It was ordered accordingly. The Judgment
debtors resisted tne execut.on on the ground that the court had no juris-
diction to execute the same as the decree was that of a foreign court and
that the same had been passed ex-parte. The court accep.ed that conten-
tion and dismissed the execution petition on December 29, 1950, On April
1, 1951 the Code of Civil Procedare (Amendment) Act 2 of 1951 came
into force. By this Act the Code was extended to the former State of
Madhya Bharat as well as various other places. Meanwhile the appellants
appealed against the order of the Additional District Judge Morena dis-
missing the execution petition to the High Court of Madhya Pradesh, The
appeal was allowed. In further appeal this Court testored the order of
the Addl. District Judge, Morena, Thereafter on Fehruary 15, 1963 the
appellants filed another execution case before the Bankura Court praying
for the tramsfer of the decree to the Morena Court for execution. The
Bankura Court again ordered the transfer of the decrce of the Morena
Court. The judgment debtors resisted execut.on on the folowing grounds :
(1) that it was barred by res judicata in view of the aforesaid decision
of this Court; (2) that it was barred by s. 48 of the Code of Civil Pro-
cedure; (3) that it was barred by limitation and (4) that it was not
executable because it was the decree of a foreign court. The Addl. District
Judge rejected the obijections. The High Court -in appeal agre>d with
the executing court that the execution petition was neiher barred by res-
judicata mor was there any bar of limitation but it disagreed with that
court and held that the decree was not executable as the court which
passed the decree was a foreign coutt. The decree holders filed the pre-
sent appeal by special leave, The questions which fell for consideration
were ; (1) whether the decree under execution was not executable by courts
situate in the area comprised in the former State of Madhya Bharat;
(ii) whether the decree was barred by s. 48 of the Code.

HELD : Per Sikri C.J., Mitter, Hyde and Bhargava JJ. (1) (a) On
the date when the decree under execution was passed ‘foreign court’ was
8—1100SupCI|71
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defined in s, 2(5) of the Code as a court situate beyond the limits of
Britshr India which had no authority in British India and was not estab-
lished or continued by the Central Government, After the amendment
of the Code of Civil Procedure in 1951, ‘foreign court’ under the Code
means a court situat: outsrde India and not established or continued by
the authority of the Central Government. Whether we take the ecarlier
definition or the present definition the Bankura Court could not be consi-
dercd as a foreign court within the meaning of that expression in the
Code. ‘Foreign judgment’ is defined as the ‘judgment of a foreign court’.
Hence the decree under execution could not be considered as a foreign
decree for the purpose of the Code, [820 D-G]

Accordingly the judgment-debtors could not take advantage of the
provision in s, 13(b) of the Code under which the ex-parte decree of a
foreign court is not conclu ive, Nor could they . take advantage of
5. 13(d). They were served with notice of suit but did not choose
to appear before the court, Hence, there was no basis for the contention
that any principle of natural justice has been contravened. Further
5. 13(d) was not applicable because the judgment in question was not a
foreign judgment, {821 D]

(b) Under Private International Law a decree passed by a foreign
court to whose juri diction z judgment-debtor had not submitted is an
absolute nullity only if the local legislature had not conferred jur.sdiction
on the domestic courts over the foreigners either generally or :n specified
circumstances. Clause {c) of s. 20 of the Code provides that subject to
the Hmitations mentioned in the earlier sections of the Code a suit can
be instituted in a court within the lo:al limits of whose jurisdiction the
cause of action whoily or in part, arises. This provision confers jurisdic-
tion on a court in Indi» over foreigners when the cause of action arises
within its jurisd'ction. There was not dispute in the present case that
the cause of action for the suit which led up to the decree under execu-
tion arose within the jurisdict on of the Bankura Court. Heance, it must
be heid that the suit in question was properly instituted. Accordingly the
decrez ‘m question was a va'id decree though it might not have been
executable at one stage in courts in the former Indian States [822 B-F]

Sardar Gurdyal Singh v. The Rajah of Faridkot, 21 1.A, 171, referred
to.

(¢} A combined reading of ss. 2(12), 38, 39 and 40 of the Code
shows. that a decree can be transferred for execution only to a court to
which the Code applie . This is what was rul>d by this Court in Hansraj
Nathu Ram’s case. But by the date the transfer in the present case was
‘made, the Code had been extended to the whole of India. It followed
that the transfer of the decree in question which was not a foreign decree,
to the Morena Court, was in accordance with the provisions of the Code.-
[823 B-D] :

Hansraj Nathu Ram v. Laljii Raja & Sons of Bankura, [1963] 2 S.CR.
619, applied.

Nersingh Rao Shitole v. Shri Shankar Saran & Ors., [1963] 2 S.C.R.
577, distinguished,

(d) Section 20(1)(b) of the Code of Civil Procedure Amendment
Act, 1951 by which the Code was extended to Madhya Bharat and other
areas undoubtedly protects the right acquired and privileges accrued under
the law repealed by the amending Act. Bul even by straining the language
. of the provis'on it cannot be said that the non-executabi'ity of *he decree
within a particular territory can be considered a ‘privilege’ [824 E-F]
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Nor is it a ‘right accrued’ within the meanlng of s. 20(1)(b) of the
Code of Civil Procedure (Amendment) Act; 1950. In the first place
order to get the benefit of this provision the non-executab lity of the
decree must be a right, and secondly it must Be a right that had accrued
from the provisions of the repealed law. It was difficilt to coaider the
non-executability of the decree in Madhya Bharat as a vested right of the
judgment debtors. The non-executability in gquestion pertained 1o the
jurisd.ction of certain courts and not to the rights of the judgment
debtors. Further the relevant provision of the Code of Civil Prozedure
in force in Madhya Bharat did- not copfer the right claimed oy the
judgment-debtors. All that had havpened inh view of the extension of ‘he
Code to the whole of India in 1951 was that the decrees which could have
been executed only by courts in British Indin were made executable in
the whole of India. The change made was one relating to procedure
and juri diction. By the extension of the Codé to Madhya Bharat, want
of jurisdiction on the part of the Merena Court was remedied and that
court was now competent to execute the decree [825 A-F]

Hamilton Gell v. White [1922] 2 K.B. 422, Abbot v. Minister for
Lands, [1895] A.C, 425 and G. Ogden Industries Pvt. Ltd. v. Lucas,
[1969] 1 All ER, 121, applied.

(ii}) The execution was also not barred by s, 48 of the Code. For
considering the true impact of cl. (b) of sub-s. 2 of s. 48 of the Code
provisions of Arts, 181 and 182 of the Limitation Act, 1908 have also
to be taken into consideration. These provisioms: clearly go to irdicate
that the period prescribed under s. 48(1} of the Code is a oerio? of
lim'tation. This interpretation is strengthenéd by the subsequent history
of the legislation. By the Limitation Act, 1963 s, 48 of the Cod-~ is
deletad, It< place has not been taken by AYt 136 of the Limitation Act
of 1963 The High Courts also are now unanimous that s, 48 of the Code
1s controlled by the provisions of the Limitation. Act, 1908. [828 A-C]

Kandaswami Pillai v, Kamanpa Chetty, ALR, 1952 Mad. 186 (F.B.),
Durg v. Poncham, 1 LR, [1939] All. 647, Sitaram v. Chunnilalsa, 1.L.R.
[1944] Nag. 250, Amarendra v. Manindrad, ALR, 1955 Cal. 269, Kris/ina
Chandra v Pargvatamma, A.LR. 1953 Qrissa 13 and Ramgopal v, Stdram,
A.1.R. 1943 Bom. 164 referred to.

Per Jaganmohan Reddy, J—(Conecurring) No question of a vested
right or privilege arose to entitle the respondent to challenge execution
proceedings in Morena Court. The decree granted by the Barkura Court
was executable by the Courts governed by the same Code, by th~ Court
which passed it or by the Court to which it was transfarred. Once the
Code was made applicable to the whole of India by Amendment Act [T
of 1951 the dacree was no longer a foreign decree qua the Morena Court
which was a court under the Code to which the Bankura Court could
transfor the decree for execution. No doubt in Shitole’s case it was ob-
served that 8. 13 of the Code creates substantive rights and rnt merely
procedural and therefore defences that were open to the respondents were
not taken away bv any constitutional changes, but the ratic of the decision
was that the Gwalior Court not being a court that nassed the d-cree
after the coming into force of Act 1T of 1951 the Allahahad Court could
not execute it. The imnediment did not exist now in that the Rankura
Court had transferred the decree to a coart under the Cods. The olea
that 8. 48 Civil Procedure Code presents’ a bar of limitation was also not
tenable, {831 E-H]
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Kishendas v. Indo-Caraatic Bank Lid. ALR. 1958 AP. 407 Sardar
Gurdayal Singh v. Raja of Feridkoie, 21 LA. 171, Raj Rajendra Sardar
Maloji Narsingh Rao Shitole v, Shri Shankar Saran, [1963] 2 S.C.R. 577
and Hansraj Nathuram v, Lalji Raja & Sons Bankura, {1903] 2 S.C.R. 619,
discussed.

CiviL APPELLATE JUrisnICTION : Civil Appeal No. 2427 of

1966.

Appeal by special leave from the judgment and order dated
August 27, 1964 of the Madhya Pradesh High Court in Misc.
Appeal No, 20 of 1964.

S. C. Majumdar and R. K. Jain, for the appeilant.

W. S. Barlingay, Ramesh Mali and Ganpat Rai, for the
respondent,

The Judgment of §. M, Sikri, C.J., G. K. MITTER, K. S.
HEGDE and V. BHARGAvA, JJ. was delivered by HEGDE, J. P.
JAGANMOHAN REDDY, J. gave a separate Opinion :

Hegde, J. This is an execution appeal. The decree-holders
are the appellants herein. This case has a long and chequered
history. The decree-holders obtained a decree against the res-
pondents in the court of Sub-Judge, Bankura (West Bengal) for
a sum of over Rs. 12,000/-, on December 3, 1949. On March
28, 1950 they applied to the court which passed the decree to
transfer the decree together with a certificate of non-satisfaction
to the court at Morena in the then Madhya Bharat State for exe-
cution. It was ordered accordingly. The execution proceedings
commenced in the courf of Additional District Judge at Morena
on September 21, 1950 (Money Execution Case No. 8 of 1950),
The judgment-debtors resisted the execution on the ground that
the court had no jurisdiction to execute the same as the decree

was that of a foreign court and that the same had been passed ex- .

parte.  The court accepted that contemtion and dismissed the
execution petition on December 29, 1950. On April 1, 1951 the
Code of Civil Procedure (Amendment) Act, (Act Il of 1951)
came into force. As a result of that the Code of Civil Procedure
(in short the ‘Code’y was extended to the former State of Madhya
Bharat as well as as fo various other places. Meanwhile the
decree-holders appealed against the order of the learned Addi-
tional District Judge, Morena dismissing the execution petition,
to the High Court of Madhya Pradesh. The Madhya Pradesh
Hich Court allowed their appeal. As against that the judgment-
debrors appealed to this Court. This Court allowed the appeal
of the judgment-debfors and restored the order of the learned
Additional District Judge, Morena, The decision of this Court
is reported in Hansraj Nathu Ram v. Lalji Raja and sons of
Bankura(). Therein this Court ruled that the transfer ordered by

(1) [1963] 2 S.C.R. 619.

T
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the Bankura court was without jurisdiction as on that date ‘the
Code’ did not apply to the Morena court. This Court heid that
Morena court not being a court to which ‘the Code’ appled, the
decree could not have been transferred to it. 1t turther he.d that
ss. 38 and 39 of ‘the Code’ did not afford jurisdiction for such a
transfer. It may be noted that at the time the Bankura Court
ordered the transfer of the decree, the Morena court was governed
by the Indian Code of Civit Procedure ag adapted by the Madhya
Bharat Adaptation Order, 1948. In other words it was govern-
ed by a law passed by the then Madhya Bbarat State. In the
course of its judgment this Court observed that under ‘the Code’
“a decree can be executed by a court which passed the decree
or to which it was transferred for executign and the decree which
could be transferred has to be a decree passed under the Code
and the court to which it could be transferred has to be a court
which was governed by the Indian Code of Civil Procedure”.
The first stage of the execution proceedings came fo an end by the
decision »f this Court rendered on April 30, 1962.

On February 15, 1963, the decree-holders filed another exe-
cution case before the Bankura court. Therein they prayed for
the transfer of the decree again to the Morena court for execution.
As noticed earlier, by that time ‘the Code’ had been extended to
the Madhya Bharat State which had become a part of the State
of Madhya Pradesh. The Bankura court again or ered the ‘rins-
fer of the decree to the Morena court. The execution proceed-
ings were started afresh in the Morena court on Au-ust 31, 1963
(Execution Case No. 1 of 1963). The judgment-debt-~rs resisted
the execution on various grounds viz. () that it is barred by
res-judicata in view of the decision of this Court referred to ear-
lier; (b) that it is barred by s, 48 of ‘the Code’; (c) that it is
barred by limitation; and (d) that the decree is not executable as
it is a decree of a foreign court.

The learned Additional District Judge rejected the objections
raised by the judgment-debtors. The judement-debtors appzaled
against that order to the High Court of Madhva Pradesh. The
Hich Court agreed with the executing cowst that the execution
petition is neither barred by res-judicata nor by s. 48 of ‘the
Code’, nor is there any bar of limitation but it disacreed with
that court and held that the decree was not executab'e as the
court which passed the decree was a foreign crurt. Tn arriving
at that conclusion it purported to rely on the decision of this
Court in Raj Rajendra Sardar Maloji Narsingh Ran Shitole v,
Sri Shankar Saran and Ors.(Y). Agg-ieved by that decision, the
decree-holders have brought this appeal by special leave,

From the contentions advanced before us, two questions arise
1. [1963] 2 S.C.R. 577.




820 SUPREME COURT REPORTS [1971]13 scRr.

for decision. They are (1)} whether the decree under execution
is not executable by courts situate in the aréa comprised in the
former State of Madhya Bharat and (2) whether the decree is
barred by s. 48 of ‘the Codc’,

The contention of the judgment-debtors is that the decree
under execution being a decree of a foreign court is a nullity qua
the courts in the former State of Madhya Bharat and therefore
the same is not executable in the Morena court. According to
the decree-holders the decree in question is not a decree of a
foreign court as contemplated by ‘the Code’ and the court to
which the decree is transferred for execution namely the Morena
court is a ‘court’ as contemplated by ss, 38 and 39 of ‘the Code’
and therefore there can be no valid objection to its execution in
the Morena court. Before referring to the decided cases on the
point it is necessary to read the relevant provisions of ‘the Code’
as the execution is sought in accordance with the provisions there-
in.

‘Foreign Court’ is. defined in s. 2(5) of ‘the Code’. That
definition as it stood on .he date the dectee under execution was
passed read thus : -

“ “foreizn court” means a Court situate beyond the
Limits of British India which has no authority in Bri-
tish India and is not estab.ished or continued by the
Central Government.”

A new definition of ‘foreign court” was substituted by the
Code of Civil Prcedure (Amendment) Act II of 1951, That
definition reads:

“ “foreign colitt” means a court situate outside India
and not estab'ished or continued by the authority of the
Central Government”.

Whether we take the earlier definition or the presert- definition
into consideration the Bankura court cannot be considered as a
“foreign court” within the meaning of that expression in ‘the
Code’. Foreimnyjudgment’is defined in ‘the Code’ as the judg-
ment of ‘a foreign court’. (5. 2(6) of ‘the Code’). Hence the
“decree under execution cannot be considered as a foreign decree
for the purpose of the Code,

Secticn 13 of ‘the Code’ provides that “A foreign judgment
shall be conc'usive as to’ any matter thereby directly adjudicated
uoon between the same¢ parties or between parties under whom
they or any of them claim litigating under the same title except

(b) where it has not been given on the merits of the case.”
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The judgment with which we are concerned in this case was
an ex-parie judgment. The Bankura court had no jurisdiction
over the juigment-aebtors, The Judgment-debtors did not sub-
mit themseives to the jurisdiction of that court though they were
served with a notice of the suit. Hence if the Baukura court
can be comsidered as a foreign court then s, 13(b) would have
come to the rescue of the Judgment-debiors and it would have
enabled them to p.ead that the judgment in question was not con-
clusive and consequent.y the decree is not binding against them.
But as the judgment in question cannot be considered as a judg-
ment of a fore.gn court, they can take no assistance from s.
13(b). But assistance was sought to be taken from s. 13(d)
which-says that the foreign judgments ate not conclusive “where
the proceedings in which the judgment was obtained are opposed
to natura] jusiice”, It was urged on behalf of the judgment-
debtors that as the decree under execution was an ex-parte
decree, we must hold that the proceedings in which the judgment
was obtained were opposed to natura] justice. We are unable
to accede to this contention. As mentioned earlier, the judg-
ment-debtors were served with the motice of the suit. They did
not choose to appear before the court, Hence there is no basis
for the contention that any principle of natural justice had been
contravened. Further as held earlier the judgment in question is
not a foreign judgment.

Reliance was placed on Private International Law in sup-
port of the contention that in a personal action, a decree pro-
nounced in absentem by a foreign court, to the jurisdiction of
which the defendant had not in any way submitted himself is an
absolute nu'lity. Tt was urged that the Bankura court had no
jurisdiction over the judgment-debtors and therefore the decree
passed being one pronounced in absentem is a nullity, Tn sup-
port of this contention reliance was placed on the decision of the
Judicial Committee in  Sirdar Gurdval Sineh v. The Rajah of
Faridkote('). Therein the Judicial Comniittee observed :.

“In a personal action, to which none of these
causes of jurisdiction avply, a decree pronounced in
absentem by a foreign Court, to the jurisdiction of
which the Defendant has not in any way submitted him-
self, is by international law an absolute nullity.”

But the Board qualified those observations by the fol'owing
words :
“He is under no obligation of anv kind to obey it;

and it must be regarded as a mere nullity by the Courts
(1). 21 LA. 171,
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of every nation except (when authorised by special Jocal
legisiation) in the country of the forum by which it was
prcaounced.”

The above remarks of the Board indicate that even a decrec
which is pronounced in absentem by a foreign court is va id and
executable in the country of the forum by which it was pronounc-
ed when authorised by special local legislation. A decree passed
by a foreign court to whose jurisdiction a judgment-debtor had
not submitted is an absolute nu.lity only if the local legislature
had not conferred upon jurisdiction on the domestic- Courts over
the foreigners either generally or under specified circumstances.
Section 20(c) of ‘the Code’ confers jurisdiction on a court in
India over the foreigners if the cause of action arises within the
jurisdiction of that court. Hence the observation of the Board
quoied in some of the decisions of the courts in India including
the decision of this Court in Shitole’s case(!) that such a
decree is an ‘absolute nullity’ may not be apposite. It may be
more appropriate to say that the decree in ques‘ion is not exe-
cutable in courts outside this country. The board itself had no-
ticed that this rule of Private Internationa] law is subject to spe-
cial loca] legislation. Clause (c¢) of s. 20 of ‘the Code’ provided
at the relevant time and still provides that subject to the limita-
tions mentioned in the earlier sections of ‘the Code’, a suit can
be instituted in a court within the local limits of whose jurisdic-
tion the cause of action, wholly or in part, arises. There is no
dispute in this case that the cause of action for the suit which
led up to the decree under execu‘ion arose within the jurisdiction
of Bankura court. Hence it must be held that the suit in ques-
tion was a proper'y insti‘uted suit. From that it fol'ows that the
decree in question is a valid decree though it mi~ht not have been
executable at one stage in courts in the former Indian Sta-
tes,

This takes us to ss. 38 and 39 of ‘the Code’. Section 38
provides that a decree may be execu‘ed either by the court which
passed it, or by the court to which it is sent for execution. Sec-
tion 39(1) to the extent it is material for our present purpose
prescribes :

“The Court which passed a decree may, on the
application of the decree-holder, send it for execution
to another Court— -

(a) if the person against whom the decree is passed
actually and voluntarily resides or carries on business,
or personallv works for gain within the Jocal limits of
the jurisdiction of such other Court...... »

(1) {1963) 2 S.CR. 577.
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Section 40 prescribes :

“Where a decreg is sent for execution in another
State, it shal]l be sent to such Court and executed jn
such manner as may be prescribed by rules in force n
that State.”

Ru'es are defined in s. 2(12) as meaning Rules and Forms
contained in the 1st Schedule or made under s. 122 or s. 125 of
‘the Code’. On a combined reading of ss. 2(12), 38, 39 and
40, it follows that a decree can be transferred for execution
only to a court to which ‘the Code’ applies. This is what was
ruled by this Court in Hansraj Nathu Ram v. Lalji Raja and sons
of Bankura(!). But by the date the impugned transfer was
made, ‘the Code’ had been extended to the whole of India. In
fact the court to which the decree was transferred is now an
entirely new court in the eye of the law—see the decision
of this Court in Shitole’s case(®).

From the foregoing discussion, it follows that the decree
under execution is not a foreign decree and its transfer to the
Morena court is in accordance with the provisions of ‘the Code’.
That being so, the decree under execution satisfies the dictum
of this Court in Hansrgj Nathu Ram v. Laiji Raja and sons{!)
that “a decree can be executed by a court which passed the decree
or to which it was transferred for execu‘ion and the decree whch
could be transferrsd has to be a decree passed under the Code
and the Court to which it could be transferred has to be a Court
which was governed by the Indian Code of Civil Procedure.”

It was next urged on beha'f of the judgment-debtor that in
view of the decision of this Court in Shitole’s case (supra) we
must hold that the decree is a nullity and that it cannot be exe-
cuted at all in the courts situate in the former State of Madhya
Bharat. In Shitole’s case (surra) this Court was called upon
to consider a converse case. Therein the decree under execu-
tion was one passed by a court in Gwalior State in a suit insti-
tuted in May 1947, The deferdants were the residents of U.P.
They did not appeal before the Gwalior court though served with
the notice. An ex-parte decree was passed against them in
November, 1948, On September, 1951, the Gwalior court
transferred the decree for execution to Allahabad and on Octo-
ber 16. 1951, the decree-holder filet an aoolication for execu-
tion of the decree before the Altahabad Court, The judgment-
debtors contende4 that the decree beine a decree of foreien court’
to whose iurisdictirn thev had not submitted, was a nullitv and
the execution application in resnect thereof was not maintainable.
That contention was accented by this ‘Court. Tt mav be noted
that the Gwalior Court was not a court constituted under the

(1)[1963] 2 S.C.R. 619. (2) [1963) 2 S.CR. 577.
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provisions of ‘the Code’. It was admittedly a foreign court for
the purposz of any proceedings under ‘the Code’. The ratio of
that decision is wholly inapplicab.e to the present case. The
question whether a decree is a foreign decree or whether it can
be transferred to another court for execution has to be judged by
the provisions of ‘the Code’, ‘

It was next contended that in view of s. 20 cl. (b) of ‘the
Code’ of Civil Procedure (Amendment) Act, 1951 by which the
Code is extneded to Madhya Bharat and other areas, the judg-
ment-debtors’ right to resist the execution of the decree is pro-
tected. Section 20(1) of the Act deals with Repeals and Sav-
ings. That section to the extent relevant for our present purpose
reads :

“If, immediately before the date on which .he said
Code comes into force in any part B State correspond-
ing to the said Code, that law shall on that date stand
repea’ed,

Provided that the repeal shall not affzct—

(b) any right, privilege, ob'igation or liability
acquired, accrued or incurred under any law so repeal-
i . e as if this

This provisions undoubtedly protects the rights acquired and
privileges accrued under the law repealed by the amending Act.
Theretore the question for decision is whether the non-execut-
ability of the decree in the Morena court under the law in torce
in Madhya Bharat before the extemsion of ‘the Code’ can be
said to be a right accrued under the repealed law. We do not
think that even by siraining the language of the provision it can
be said that the non-executabidity of a decree wihin a particular
territory can be considered as a privilege. Thereforc toe only
gues:ion that we have to consider is whether it can be considered
as a ‘right accrued’ within the meaning of s. 20(1)(b) of the
Code of Civil Procedure (Amendment) Act, 1950, In the first
place, in order to get the benefit of that provision, the non-exe-
cutability of the decree must be a right and secondly it must be
a right that had accrued from the provisions of the repealed law,
it is contended on behali of the judgment-debtors that when the
decree was passed, they had a right to resist the execuiion of the
decrec in Madhya Bharat in view of the provisions of the Indian
Code of Civil Procedure (as adapted) which was in force in the
Madhya Bharat at that time and the same is a vested right. It
was further urged on their behalf that that right was prescrved by
s, 20(1)(b) of the Code of Civil Procedure Amendment Act,
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1950. it is difficult to consider the non-executability of the
decrec in Madhya Bharat as a vested right of the judgment-
debtors. The non-execuiability in question pertains to the juris-
diction of certain courts and not to the rights of the judgment-
debtors. Further the relevant provisions of thé Civil Procedure
Code in force in Madhya Bharat did not confer the right claimed
by the judgment-debtors. All that has happened in vicw of the
extension of ‘the Code’ to the whole of India in 1951 1s that the
decree which could have been executed only by courts in British
India are now made executable in the whole of India. The
change made is one relating to procedure and jurisdiction, Even
before “he Code’ was extended to Madhya Bharat the dccree in
question could have been executed either against the person
of the judgment-debtors if they had happened (o come
to British India or against any of their properiies situate
in British India. The execution of the decree within the State
of Madhya Bharat was not permissible because the arm of ‘the
Code’ did not reach Madhya Bharat, It was the invalidity of the
order transferring the decree to the Morena court that stood in
the way of the decree-holders in executing their decree in that
court on the earlier occasion and not because of any vested rights
of the judgment-debtors. Even if the judgment-debtors had mot
objected to the execution of the decree, the same could not have
been executed by the court at Morena on the previous occasion
as that court was not proverly. seized of the execution proceed-
ings. By the extension of ‘the Code’ to Madhya Bharat, want of
jurisdiction on the part of the Morena court was remedied and
that court is now made competent to exectte the decree.

That a provision to preserve the right accrued under a repeal-
ed Act “was not intended to preserve the abstract rights con-
ferred by the repealed Act....It only applies to specific rights
given to an individual upon happening of one or the other of the
‘events specified in statute”™-see Lord Atkin’s observations in
Hami'ton Gell v. White('). The mere rioht, existing at the date
of repealing statute, to take advantage of provisions of the statute
repealed is not a “right accrued” wi‘hin the meaning of the usual
saving clause—see Abbot v. Minister for Lands(*) and G. Ogden
Industries Pty. Ltd. v. Lucas(®).

From what has been said above, it follows that the view taken
by the Hich Court that the decree in quesiion is a nullitv gua the
Morena court cannot be acceoted as correct. The decree in
question is neither a ‘foreign decree’ as contemnla‘ed by ‘the Code’
nor its transfer to the Morena court impermissible under ‘the
Code’. By the provisions of ‘the Code’ the Morena court is re-

(1) [1922] 2 K.B. 422. (2) [1895] A.C. 425,
(3) 119691 1 All E. Report 121,
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qulred to proceed with the execution unless there is any vahd
objection.

We now come to the question whether the execution is barred
by s. 48 of ‘the Code’. (That section was repealed in 1963).
Both the executing court as well as the High Court have taken
the view that on the facts of this case, the limitation prescribed
in s. 48 of ‘the Code’ is extended under s. 14(2) of the Limita-
tion Act, 1908. Both those courts have concurrently come to the
conclusion that the previous execution proceedings had been pro-
secuted by the decree-holders with due diligence and with good
faith and the same became .infructuous in view of the fact that
the Morena court had no jurisdiction to proceed with the execu-
tion. The finding that the previous execution proceedings were
carried on with due diligence and good faith and that the same
became infructuous for want of jurisdiction on the part of the
Morena court was not challenged before us. But it was urged
on behalf of the judgment-debtors that s. 48 prescribed a bar
and not a period of limitation and consequently the decree-holders
cannot take the benefit of s. 14(2) of the Limitation Act. It is
necessary to examine the correctness of this contentjon.

Section 48 read thus :

“(1) Where an application to execute a decree not
being a decree granting an injunction has been made,
no order for the execution of the same decree shall be
made upon any fresh application presented after the
expiration of 12 years from—

(a) the date of the decree sought to be executed or

(b) where the decree or any subsequent order
directs any payment of money or the delivery of any
property to be made at a certain date or at recurring
periods, the date of the default in making the payment
or delivery in respect of which the applicant seeks to
execute the decree.

(2) Nothing in this section shall be deemed—

(a) to preclude the Court from ordering the execu-
tion of a decree upon an application presented after the
expiration of the said term of twelve years, where the
judgment-debtor has, by fraud or force, prevented the
execution of the decree at some time within twelve years
immediately before the date of the application; or

(b) to limit or otherwise affect the operation of
article 183 of the First Schedule to the Indian Limita-
tion Act, 1908”.

H
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Art. 183 of the Indian Limitation Act, 1908 read thus :

“Dascription of application. Period of Time from which period
Limitation begins to run,

To enforce @ judgment, decree Tweleveyears  When a present right to en-

or order of any Court established force the judgment, decree or
by Royal Charter in _the exercise order accrues to some person
of its ordinary origiaal civil capable of releasing the right.
jurisdiction or an order of the _ Provided that when the
Supreme Court. judgment, decrae or order

has  been revived, or some
part of the principle money
secured thereby or some in-
terest om such money
has bsen paid, or some
acknowledgment .of she right
thereto has bzen given in
writing signed by the person
liable to pay such principal
or interest or his agent, to
the pastson entitled thereto
or his agent, the twelve years
shall be computed from the
date of such revivor, pay-
ment or acknowledgment or
the latest of such revivors
payments or acknowledg-
ments, - as the case
may be,

At this stage it is also necessary to read Art. 181.of the Limi-
tation Act of 1908. That Art prescribed that an application for
which no period of limitation is provided elsewhere in the Sch. to
the Limitation Act, 1908 or by s. 48 of the Code, the period of
Limitation is three years and that period begins to run when the
right to apply accrues. Art. 182 of that Act provided that for
the execution of a decree or order of any Civil Court not provid-
ed for by atticle 183 or by s. 48 of ‘the Code’, the period of limi-
tation is three years or where a certified copy of the decree or
order has been registered—six years. The time from which the
period was to run is set out in the 3rd column of the Sch.

The argumen. advanced on behalf of the judgment-debtors is
that s. 48 is a self-contained Code and the period prescribed
therein is a bar and not a period of limitation and hence the
decree-holders cannot take the benefit of s. 14(2). In support
of this argument reliance is placed on sub-s. 2(a) of s, 48 of ‘the
Code’. 'That sub-section undoubtedly lends some support to the
contention of the judgment-debtors. It indicates as to when the
period prescribed under s. 48(1) can be extended. By implica-
tion it can be urged that the period prescribed under s. 48(1) of
the Code can only be extended under the circumstances mention-
ed in that clause and not otherwise. But in assessing the correct-
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ness of that conténtion we have to take into consideration cl. (b)
of sub-s. (2) of 5. 48 of the Code’ as well as Arts. 181 and 182
of the Limitation Act, 1908. These provisions clearly go to
indicate that the period prescribed under s. 48(1) of ‘the Code’

is a period of limitation. This conclusion of ours is strengthened

by the subsequent history of the legislation. By the Limitation
Act 1963, s. 48 of ‘the Céde’ is deleted. Its place has now been
taken by Art. 136 of the Limitation Act of 1963.

At one stage, there was considerable conflict of judicial
opinion as to whether s. 48 is controlled by the provisions of the
Limitation Act 1908. But the High Courts which had earlier
taken the view that s. 48 prescribes a bar and not limitation have
now revised their opinion. The opinion amongst the High Courts
is now unanimous that s. 48 of ‘the Code’ is controlled by the
provisions of the Limitation Act, 1908—see Kandaswami Pillai
v. Kamappa Chetty(1)y; Durg v. Pancham(*); Sitaram v. Chun-
nilalsa(®*y; Amarendra v. Manindra(*}; Krishng Chandra v.
Paravatamma(®) ; and Ramgopal v. Sidram(*).

We are of the opinion that the ratio of the above decisions
correctly lays down the law. That apart, it would not be appro-
priate to unsettle the settled position in law.

For the reasons mentioned above this appeal is allowed and
the order of the High Court is set aside and that of the trial court
restored. The executing court is directed to proceed with the
execution. The respondents shall pav the costs of the appellants
both in this Court as well as in the High Court.

P. Jaganmohan Reddy, J. I agree with my learned
brother Hedge J., that the Appeal should be allowed, In the
case of Kishendas v. Indo Carnatic Bank £4d.(") 1 had whi'e
delivering the Judgment of the Bench expressed certain views
which may appear to conflict with the view now taken. In that
case the executability of a decree passed by the Madras High Court
in 1940 by the City Civil Court Hyderabad on the ground of
its being a foreign decree was ca'led in question. The Respondent
went into lionidation and a liquidator was appointed by the origi-
nal side of Madras High Court. The liquidator filed an appli-
cation under Sec. 191 of the Indian Companies Act for the re-
coverv of 4@ sum of Rs. 1375 from the Appellant whn was a sub~
ject of HE.H the Nizam and a resident of Hyderabad on account

() ALR. 1952 Mad. 186 {F.B.). (2)y LL.R, [1070) ATl A7,
(3) I.L.R. [1944] N=g.250. (4y A.7.R. 1955 Cnl, 269,
(5) A.LLR. 1953 Orissa 13, 6y A.LR. 1943 Bom. 164,

(7) ALR. 1958 A.P. 407.
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of unpaid cails and the Court passed an ex-paite decree on
15-8-1940 against the appellant, Tne .iquidator field an exe-
cution petition in that Court praying for a transfer of the decree
to the City Civil Court Hyderabad which was ordered on 15-3-1951
when the Hyderabad Civil Procedure Code was in force in _the
Hyderabad Statz, under which the decree of the Madras High
Court would be a foreign decree and the only way in which the
liquidator could recover the decreetal amount was by filing a
suit on that decree. No doubt the Madras High Court could
not on that date i.e. 15-3-1951 pass an order directing the trans-
fer of the decree as it was to a Court which was not governed by
the Indian Civil Procedure Code (hereinafter called the Code)
nor on that date were there any reciprocal arrangements for exe-
cuting those decrzes in the Hyderbad State. Madras High Court
could not therefore transfer a decrez passed by it for execution
to a Court which did not satisfy the provisions of Sections 43 to
45 on that date. It did not also appear from the facts of that
case whe.her any notice was served on the appellant but foll-wing
the decision of the mrjoritv of the High Courts in :his country
and also relying on the observations of their Lordships of the
Privy Council in Sardar Gurdayal Singh v. Ruja of Faridkota(!)
that a decres pronounced in absentum by a {oreign Court the Juris-
diction to which.the defendant has not in any way submitted him-
self {s by international law a nullity, T also took the view that
the non-executability of the decree is to be dstermined as on the
date on which it was passed and that no distinction can conceiva-
bly be made between the decree passed by British Indian Courts
before the merger or before the Independence when it was a
foreign decree and a decree passed by the Courts of a native
State before the Independ=nce or merger in both cases the charac-
ter of the Judgment would be that of a foreien Judgment and if it
suffers from snv want of jurisdiction or otherwise it will con-
tinue to be subject to that defect. This Court had also expressed
a similar view in Raj Rajendra Sardar Malaji Marsineh Rao
Shitole v. Sri Shankar Saran & Ors.(2) when it held that an
ex-narte decree nassed in 1948 by the Gwalior Court against re-
sidents of UP. who did not appear was not executable
in Allahabad even thouoh the Gwalior Court had transferred the
decree in October 1957 afrer the Civil Procedure Amendment
Act 1 of 1951 came in*o force after which the Gwalior Ceurt was
a Court under the Cnde. Tt was held by a majoritv that the de-
cree passed bv the Gwalior Court did not chanee its naon-lity
in spite of snheeauent constitutional changes or amendments in
the Cnde of Civil Procedure. that if a decree was unenforceab™ in
q particndar Court at the time it was passed it would nnt become
enforceable and valid simply because of the political changes that

(13 21 LA. 171, (2) [1963]2 S.C.R. 577.
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took place unless there is a specific provision to the contrary and
that the decree being a nullity outside the. Courts of the United
States (Madhya Bharat) in the absence of any specific provision
it could not be enforced in the United States (Madhya Bharat),
Kapur J., speaking for himself, Rajagopala Ayyangar and Mud-
holker JJ., observed at pages 594—595 thus :—
“Tt will not be correct to say that the decree which
was a nullity before the Constitution came into force
suffered only from the defect of enforcibility by execu-
tion. Sec. 13 creates substantive rights and is not merely
procedural and therefore defences which were open to
the Respondents were not taken away by any Constitu-
tional changes in the absence of a specific provision to
the contrary, It is erroneous to say therefcre that the
decree of the Gwalior Court was unenforceable when
passed because of some impediment which the subse-
quent Constitutional changes had removed; but that de-
cree suffered from a more fundamental defect of being
a nullity and the rights and liabilities created under it
remained unaffected by subsequent changes”.

The contention that the decrce of the Gwalior Court could
be executed after its transfer on September 14, 1951 when the
Civil Procedure Code came into force throughout India by virtue
of Act II of 1951 and that therefore the Gwalior Court had the
power to transfer the decree which the Allahabad Court had
under the law authority to execute was also negatived for the
reason that the “Court which made the order of transfer in Sep-
tember 1951 was then not the Court which passed the decree with-
in the meaning.of Sec. 39”. Das Gupta J., with whom Sarkar
J., as he then was, concurred, did not find it necessary to deal
with the question of foreign decree which as he said the Allaha-
bad Court rightly considered a nullity. On the second and third
question he held that Allahabad had no power to execute the de-
cree under Sec. 38 of the Civil Procedure Code as there was no
valid transfer to it from the Court which passed the décree nor
did Section 43 of the Civil Procedure Code as it stood applied to
the execution of that decree.

Even though the observations in Kishendas's case find support
in the above Judgment the ratio of the decision in that case being
that the Madras Court on the date of the order could not transfer
the decree to the Hyderabad Court, the facts of thz case however
do not warrant an application of the principles of international
law or of the decree being a nullity. The earlier execution proceed-
ings ended unsuccessfully with the decision in Hansraj Nathu Ram
v. Lalji Raja & Sons of Bankura(). Tt was decided in that case,

(F) [1963]2 S.C.R. 619.
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that Morena Court not being a Court to which the Code applied
the decree could not have been transferred and that Section 38
and 39 of the Code did not afford jurisdiction for such transfer as
the Morena Court at the time of transfer was governed by the
Madhya Bharat Civil Procedure Code and not by the Code. Wh?t
is relevant in the present case is that when the decree holder again
applied to the Bankura Court for execution of his decree by the
Morena Court after the décision of this Court in Hansraj’s case,
both the Court that passed the decree and the Court to which it
is transferred for execuption were Courts under the Code, as such
no question of the Bankura decree being a foreign decree or it
being a nullity could arise. The Morena Court on the date when
the order of transfer of the decree was passed by the Bankura
Court is not a Court governed by the Gwalior law or Madhya
Bharat law as such the impediment to executability of the Bankura
decree no longer exists nor could it be considered in the light of
Section 20(c) of the Amendment Act If of 1951 as having saved
any right or privileges under the repealed procedure code of
Gwalior or Madhya Bharat. Whatever may be the views ex-
pressed in the several decisions a view which I was also inclined
to take in the decision teferred to, though on the facts of that
case it may not have been necessary, on a further a fuller con-
sideration I agree with great respect with the views of my learned
brother Hegde, J., that no question of a vested right or a privilege
arises to entitle the Respondent to challenge the execution pro-
ceedings in Morena Court. The decree grantéd by Bankura

Court was executable by the Courts governed by the same Code:

by the Court which passed it or by the Court to which it is
transferred. Once the Code is made applicable to the whole
of India by the Amendment Act IT of 1951 the decree is no lon-
ger a foreign decree gua the Morena Court which is a Court
under the Code to which the Bankura Court could transfer the
decree for execution. No doubt in Shitole's case it was observed
that Section 13 of the Code creates substantive rights and pot

merely procedural and therefore defence that were open to the

Respondents were not taken away by any Constitutional changes
but the ratio of the decision was that the Gwalior Court not being
a Court that passed the decree after the coming into force of Act
IT of 1951 the Allahabad Court.could not execute it. That im:
pediment does not exist now in that the Bankura Court has trans-
ferred the decree to a Court under the Code. The plea that
Section 48 Civil Procedure Code presents a bar of limitation is
also not tenable. Tn the result I agree that the appeal should be
allowed as directed by my learned brother.

G.C. Appeal allowed.
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