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SRI KRI SHNA,  J.
Leave granted.

This is one nore instance of an injunction being sought against a
beneficiary seeking to enforce his/her rights under a bank guarantee, albeit
with a novel avernment that "lack of good faith" or "enforcing with an
obl i que purpose" constituted further exceptions to the general rule against
i ntervention.

The Facts

Ms CGodavari Sugars Ltd. awarded a contract for a captive power

plant to Ms BSES Ltd. (now Reliance Energy Ltd.) (hereinafter "the
Appel lant"). The Appellant, in turn, awarded a part of that work to Ms
Fenner India Ltd. (hereinafter "the First Respondent”). In connection with
this, the Appellant issued to the First Respondent, four work orders/
purchase orders, as foll ows:

(i) Work Order No. 2245 dated 15.3.2000/ 4.5.2000 for a

sum of Rs. 70, 00, 000/ -\ 005

(i) Work Order No. 2246 dated 15.3.2000/ 4.5.2000 for a

sum of Rs.5, 57,00, 000/-\005

(i) Work Order No. 2247 dated 15.3.2000/ 4.5.2000 for a

sum of Rs. 90, 00, 000/- \005

(iv) Work Order No. 2248 dated 15.3.2000/ 4.5.2000 for a

sum of Rs. 50, 00, 000/ -\ 005"

As required by the terms and conditions of the said work/ purchase
orders, the First Respondent submitted four bank guarantees fromthe State
Bank of India (hereinafter "the Second Respondent-Bank"), dated
23. 3. 2000 bearing Nos. 288/99, 289/99, 290/99 and 291/99 in suns of Rs.
7,00, 000/-, Rs. 9,00,000/-, Rs. 55,70,000/- and Rs. 38, 35,000 respectively.
They were unconditional irrevocabl e bank guarantees, under which the
Second Respondent - Bank agreed to pay to the Appellant the anpunt clai med
or demanded by the Appellant. The anpunts guaranteed thereunder were
payable with or without any reason in witing fromthe Appellant, wthout
protest or denur or proof of satisfaction, and without reference to the First
Respondent, upon being called by the Appellant, irrespective of any dispute
bet ween the Appellant and the First Respondent with regard to or touching
any of the contractual terms between them They were, of course, subject to
the aggregate limts stipulated in each of the bank guarantees.

On 10.5.2000, the Appellant and the First Respondent entered into a
"wrap-around agreenment”, under which it was agreed that the First
Respondent would performits contractual obligations on a turnkey basis viz.
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as a conposite one. This principle was al so nade applicable to the bank
guarantees. Thus, Clause (4) of this agreenent in terns says:

"In case of any material breach of any or all the Contracts,

BSES shall have the right to enmbark upon the retentions and

encashment of Bank CGuarantees of all the contracts.”

On 4.12.2003, the Appellant invoked the four bank guarantees. On
7.12.2003, the First Respondent invoked the arbitration clause, as provided
in the work/ purchase orders. On 8.12.2003, the First Respondent noved a
petition under Section 9 of the Arbitration and Conciliation Act, 1996
(hereinafter "the Arbitration Act") before the District Court, Madurai
seeking a declaration that the Appellant was not entitled to invoke the four
bank guarantees. The First Respondent al so sought an interiminjunction
agai nst the Appellant restraining themfrom encashing or receiving any
amount under the bank guarantees, pending disposal of the arbitration
pr oceedi ngs.

On 22.3.2004, the learned Principal District Judge, Madurai
di sm ssed the First Respondent’s petition by holding that this was not a case
where "irretrievable injustice" would be done by enforcenment of the bank
guarantees, nor was it a case where a strong prim facie case of fraud had
been nade out. Despite this finding, the |earned District Judge took the view
that, although the Appellant was not entitled to an order of injunction, the
Appel lant’ s rights woul d have to be safeguarded till the matter was di sposed
of in the arbitration proceedings. Accordingly, the |learned District Judge
directed the Appellant to maintain status quo for a period of one nonth
(fromthe date of the order), within which the arbitral proceedings were to be
di sposed of. The parties were directed to seek their remedi es before the
arbitrator.

Sonetime in April 2004, an application was nmade under Section 17 of
the Arbitration Act before the Arbitral Tribunal. The First Respondent
preferred an appeal before the Hi gh Court of Madras chall enging the order
and judgment dated 22.3.2004 of the learned District Judge. On 24.5. 2004,
even while the arbitral proceedings were pending, the H gh Court nade an
interimorder. Further, by the inmpugned judgnent dated 30.7.2004, the Hi gh
Court allowed the appeal preferred by the First Respondent and granted the
i njunction as prayed for, and set aside the order of the |earned District Judge.

The Rule and its Exceptions

M. Rohtagi, |earned Senior Counsel for the Appellant, urged that the
settled law in this country is that a bank guarantee is an independent contract
bet ween t he bank and the beneficiary thereof. Accordingly, irrespective of
any di spute between the beneficiary and the party at whose instance the bank
has given the guarantee, the bank is obliged to honourits guarantee, as |ong
as the guarantee is unconditional and irrevocable. Qur attention was drawn
to the judgnent of this Court in U P. Cooperative Federation Ltd. 'v. Singh
Consul tants and Engineers (P) Ltd. (hereinafter "U. P. Cooperative
Federation"). It was pointed out in that case that a bank guarantee nust be
honoured in accordance with its ternms as the bank, which gives the
guarantee, is not concerned with the relations between the supplier and the
custonmer. Neither is the bank concerned with the questi on whether any of
them have failed in their contractual obligations or not. In other words, the
bank nust pay according to the tenor of its guarantee, on demand, w thout
proof or condition.

There are, however, two exceptions to this rule. The first is when

there is a clear fraud of which the bank has notice and a fraud of the
beneficiary fromwhich it seeks to benefit. The fraud nust be of an

egregi ous nature as to vitiate the entire underlying transaction. The second
exception to the general rule of non-intervention is when there are "specia
equities" in favour of injunction, such as when "irretrievable injury" or
“irretrievable injustice" would occur if such an injunction were not granted.
The general rule and its exceptions has been reiterated in so many judgnents
of this Court, that in U P. State Sugar Corporation v. Sumac |Internationa
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Ltd., (hereinafter "U P. State Sugar Corporation") this Court, correctly
decl ared that the | aw was "settl ed"

M. Sorabjee, however, tried to expand upon the settled exceptions to

the rule by first, relying on an order of this Court in State of Haryana v.
Continental Construction Ltd. (hereinafter "Continental Construction

Ltd."). We are afraid that the short order in Continental Construction Ltd.
(supra) appears to have been nade on the narrow facts of that case and does
not constitute a precedent binding us. Mreover, as nentioned earlier, a line
of judgnents of this Court have long settled the lawrelating to the

i nvocati on of bank guarantees.

Second, M. Sorabjee placed reliance on a nunber of foreign
judgrments, especially that of the Queen’s Bench Division in TTI Team
Tel ecom Ltd. v. Hutchison 3G UK Ltd., wherein, the rule and its
exceptions in Engl and have been el egantly summari zed. M. Sorabjee
pl aced speci al enphasis on the follow ng propositions:

"\ 005(3) The basis for a contention of a breach of faith rmust be

est abl i shed by cl ear evidence even for the purposes of interim
relief. A breach of faith can arise.in such situations as: a failure
by the beneficiary to provide an essential elenment of the

underlying contract on which the bond depends; a mi suse by

the beneficiary of the guarantee by failing to act in accordance
with the purpose for which it was given; a total failure of
consideration in the underlying contract; a threatened call by

the beneficiary for an unconsci onabl e ulterior notive; or a |ack

of an honest or bona fide belief by the beneficiary that the

ci rcunst ances, such as poor performance, against which a

per f or mance bond had been provided, actually exist.

(4) In addition, where it appears that the call would be a
nullity, a court will intervene to restrain that invalid call
Exanpl es are where a condition precedent to a call has not yet
been fulfilled; where the bond is a 'seeto it’ bond necessitating
prior proof of |oss by the beneficiary or poor performance by

the third party which has not yet been established; or where the
demand or the supporting docunents show that the demand

does not conformto the requirenents inposed by the bond for-a
val i d demand.

(5) OGherwise, a threatened call will not be restrained. In
particul ar an allegedly incorrect calling of a performnce bond
will not be restrained nmerely because the factual basis of the

call arising out of the underlying contract is disputed. Thus

di sputes as to whether a breach of contract, a determination of a
contract for cause, a repudiation of a contract or the incurring of
| oss have occurred, where these are events covered by the
performance guarantee, will not be allowed to found an
application to restrain a call unless these disputes reveal a
breach of faith by the beneficiary. Any consequent paynent

under the bond to the beneficiary which over-conpensates the
beneficiary may be recouped in the 'accounting exercise that

the third party may claimin subsequent |itigation against the
beneficiary under the underlying contract\005"

M. Sorabjee, finally contended that in Singapore, where commercia

cases are expeditiously disposed of, the Court of Appeal in Sammoh Asphalt
Premi x Pte. Ltd. v. Sum Cheong Piling Pte. Ltd. has held that calling a
performance guarantee for an oblique purpose was not perm ssible.
Specifically, using it as a "bargaining chip", as a "deterrent” or in an
"abusive" manner, would invite an injunction fromthe court. He subnmitted
that the Singapore court has gone so far as to say that the unconsci onabl e
cal ling of a bank guarantee was an exception independent of fraud.
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We are afraid that in the face of the | aw succinctly laid down in UP
Cooperative Federation (supra) and reiterated in nunerous judgnents of

this Court referred to earlier, we are unable to accept the wi de proposition of
law laid down in the foreign judgnments cited by M. Sorabjee. \Watever

may be the law, as to the encashment of bank guarantees in other

jurisdictions, when the lawin India is clear, settled and w thout any

devi ati on whatsoever, there is no occasion to rely upon foreign case | aw.

Contentions of the First Respondent

A readi ng of the inpugned judgnment of the High Court shows that the

| ear ned Judge was cogni zant of the settled rule relating to bank guarant ees,
but came to the conclusion that the encashment of the bank guarantees by
the Appellant woul d present a case under one of the exceptions to the rule
viz. would cause "irretrievable injustice" to the First Respondent.

Learned counsel for the First Respondent strongly supported this |line

of argunent of the Hi gh Court. He contended that the bank guarantees were

for different purposes, either to: (i) secure the paynment of advances or (ii)
secure performance. As far as the bank guarantees to secure advance

paynments were concerned, he contends that there is a provision in the
contract that the ampbunt of advance was to be recovered by deduction from

the gross accepted anmount of any running bill. The contract stipulates two
nodes of recoveries: (i) By deduction fromthe gross anount fromthe
running bill, and (ii) By invocation of the bank guarantee. M. Sorabjee

further urged that it had been found by the District Court and the Hi gh Court
concurrently that the entire anobunt of the bank guarantee had been

recovered fromthe running bills of the First Respondent. Accordingly, he
argued that, encashing the bank guarantee after having recovered the ful
amount of advances fromthe running bills was an "egregious fraud" or at

any rate, created a situation of "special equities" in favour of the First
Respondent. The Hi gh Court, he submits, was fully justified in granting an

i njunction since these facts were prima faci e established as triable issues.

Further, M. Sorabjee submitted that the fourth bank guarantee (No.

291/ 99 dated 23.3.2000) was further qualified by "due and faithfu
performance of the contract”, and that the contract had been admttedly
perfornmed. In the circunstances, he subnits that, the encashnent of this
guarantee was fraudul ent or created a situation of ‘special equities, which
was covered by U P. Cooperative Federation Ltd. (supra). M. Sorabjee’'s
assertions, however, need closer scrutiny through exam ning the contractua
cl auses, as well as through exam ning the conduct of the First Respondent.

The Contractual O auses

M. Sorabjee is correct in that both the District Court and the High

Court have concurrently held that the docunents placed on record do bear

out that the entire guarantee anpunt had been recovered. W are, however,
unable to accept M. Sorabjee’s contention that the bank guarantees were
given only for the purpose of security as against the advance paid to the First
Respondent. Indeed, M. Rohtagi is justified in his subm ssion that the fina
contract was a "wap-around agreenent". The terns of the agreenment signed

on 10.5.2000 nmake it clear, after referring to the four contract agreenents for
wor k/ purchase orders, that:

"\005It is specifically agreed between the parties that

CONTRACTOR is not only responsible and liable for its scope

of supplies in Contract No. | and for its scope of services in the

Contract Nos. Il, IlIl and IV, but also to performand take care of

all such works which though are not specifically mentioned in

these four contracts, but are essential to conplete the

"BAGASSE HANDLI NG SYSTEM PACKAGE" as a whole in

its true intent and requirenment unless the exclusion(s) are

specifically agreed by BSES. Contract-111 shall also include

unl oadi ng of plant and equi pnent supplied under Contract-|

consequent to receipt at site, novenent within site to stores

and/or to internediate location and/or to final |ocation, co-

ordination with Owmer for entry in their store docunents, issue
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of Store |Issue Voucher, etc.

The agreenent further provides vide Cause (2):

"The successful and tinely conpletion of the ' BAGASSE

HANDLI NG SYSTEM PACKAGE' by CONTRACTOR and

its performance thereof under Contract-I, Contract-11, Contract-
1l and Contract-1V shall be jointly and severally bound by the
terns of the "Contract” and shall be jointly and severally liable
to BSES for the performance of all obligations under the
"Contract".

Cl ause (3) of the agreenent decl ares:

"CONTRACTOR agrees that if |iquidated damages for del ay

and/ or performance guarantees, claimon

war r ant y/ wor kmanshi p, punch lLists and any breach of contract

by CONTRACTOR are applied under the provisions of any of

the four "Contracts", it automatically shall be construed that the
same provision can be applied onall the four contracts as read
toget her. BSES shall have the right to treat the contracts jointly
as turnkey contract and noney can be recovered by BSES

i ncludi ng-but not limted to Iiquidated danages, fines or
penal ti es of whatever nature as per the "Contract" and any

excess costs and expenses associated with the conmpletion of the
job by BSES for the "BAGASSE HANDLI NG SYSTEM

PACKAGE" . "

Clauses (4) and (5) in express terns respectively state:

"I n case of any material breach of any or all the Contracts,
BSES shal |l have the right to enbark upon the retentions and
encashrment of Bank CGuarantees of all the contracts.”

"Notwi t hst andi ng the works undertaken by the designated sub-
contractor(s) of the Contractor subject to provisions of the
contract, the Contractor shall rermain wholly liable to perform
fulfill and discharge all the obligations and responsibilities
under this contract on a turnkey basis and the same shall in no
way be reduced or dimnished for any reasons what soever."

Upon a careful reading of this agreenent, we are satisfied that the

contract though, for the sake of convenience, was split up into four sub-
contracts (viz. the four work/ purchase orders), was a conposite contract
execut abl e on a turnkey basis. The terns of this turnkey contract were
reduced into witing by the "wap-around agreenment” of 10.5.2000. W are

of the definite view that under the "wap-around agreenent", the Appell ant
had the right to encash any or all of the guarantees for any breach in any of
the terms of the four contracts. Hence, we are unable to accept the

subm ssion of M. Sorabjee that the first three bank guarantees were only for
securing the advances paid and that it was only the fourth bank guarantee
(No. 291/99 dated 23.3.2000) that was liable to be called for failure to
performthe contract. In fact, an appraisal of the terns of the contract leads
us to the conclusion that the bank guarantees were intended for both
purposes: for securing the advances paid to the First Respondent and al so for
securing due performance of the contract.

Renewal of the Cuarantees

Qur conclusions as to the real purpose of the bank guarantees are
fortified by our exam nation of the conduct of the First Respondent. |ndeed,
we repeatedly asked M. Sorabjee as to why and under what circunstances
the First Respondent continued the first three guarantees, purportedly
pertaining to advances, even after the First Respondent knew that the
advance anount had been fully recovered. M. Sorabjee clainmed sonetine

to put an Additional Affidavit to deal with this query, which according to
him had been raised by this Court for the first tine. In the Additiona
Affidavit (dated 11.11.2005) filed on behalf of the First Respondent, the
expl anati on given for the continuation of bank guarantees even after ful
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recovery of the advances is that:

"\ 005t he petitioner (the Appellant) has been insisting on extension of
bank guarantees and threatened to encash themif they were not

ext ended, \ 005 Thus under petitioner’s threat of encashnent of the bank
guarantees, and in the hope of amicably settling the issue with the
petitioner, the first respondent (sic) felt conpelled to extend the bank
guar antees. "

In our view, this is an unsatisfactory explanation in the circunstances
of the case and in any event, this explanation neither establishes "egregious
fraud" by the Appellant nor creates a situation of "irretrievable injury".

The Fourth Bank Cuarantee

Finally, M. Sorabjee tried to intervene in the fourth bank guarantee
(No. 291/ 99 dated 23.3.2000) and contended that this was the only bank
guarantee intended to secure "due and faithful performance of the contract”.
He further urged that the performance had been duly satisfied and, therefore,
there was no warrant for calling this bank guarantee. M. Sorabjee turned to
a certificate issued by Ms Godavari Sugar MIIls Ltd. (dated 18.3.2003) to
contend that there had been due and satisfactory perfornmance of the contract.
We are, however, not inpressed with M. Sorabjee’'s argunent because the

evi dence on record is precisely to the contrary. In fact, the certificate, in
terns, says that there was a technical defect found:

"\ 005f or which correction will be done by Fenner representative

(sic) as assured by him After conpletion of all those points
further tests can be carried out."

Accordingly, we are prinma facie not satisfied that perfornmance had

been duly and satisfactorily certified. Under the terms of the "w ap-around
agreenment", the Appellant was entitled to encash all or any of the bank
guarantees for breach of the First Respondent’s obligations under any one of
the contracts. In our view, it is the case of 'the Appellant that there was no
sati sfactory performance of the contract, as a result of which, the Appell ant
was justified in encashing the concerned bank guarantee. |ndeed, as per the
terms of the bank guarantee itself, the Appellant is the best judge to decide
as to when and for what reason the bank guarantees shoul d be encashed.
Further, it is no function of the Second Respondent-Bank, nor of this Court,
to enquire as to whether due performance had actually happened when,

under the terns of the guarantee, the Second Respondent-Bank was obli ged

to nake paynent when the guarantee was called-in, irrespective of any
contractual dispute between the Appellant and the First Respondent. |ndeed,
in simlar circunstances, this Court in General Electric Technical Services
Conpany Inc. v. Punj Sons (P) Ltd., held:

"\ 005t he Bank nust honour the bank guarantee free from

interference by the courts. Qtherwi se, trust in comrerce

internal and international would be irreparably danaged. It is

only in exceptional cases that is to say in case of fraud or in

case of irretrievable injustice, the court should interfere.\005The

nature of the fraud that the courts talk about is fraud of an

"egregious nature as to vitiate the entire underlying

transaction". It is fraud of the beneficiary, not the fraud of

sonmebody el se. "

This was al so a case where, after having recovered certain anmount

fromthe running bills, a call was nmade on the bank guarantee in respect of
the full guaranteed anpbunt. In an observation with direct relevance for the
present case, this Court pointed out that the bank was not concerned with the
out st andi ng amount payabl e under the running bills:

"The right to recover the ampbunt under the running bills has no

rel evance to the liability of the Bank under the guarantee. The

liability of the Bank remmined intact irrespective of the recovery

of nobilisation advance or the non-paynent under the running

bills. The failure on the part of \005(the Beneficiary)\005to0 specify

the remai ni ng nobilisation advance in the letter for encashnent

of bank guarantee is of little consequence to the liability of the
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bank under the guarantee."

Irretrievable Injury

As we have stated repeatedly, the First Respondent can succeed only

if the case can be brought under the two accepted exceptions to the genera
rul e against intervention. Evidently, there is no "egregious fraud" so as to
fall within the first exception. Hence, only one nore point renmins: whether
encashrment of the guarantees will create special equities (in particular
“irretrievable injury") in favour of the First Respondent? W are not
satisfied on facts that such is the present situation

There is no dispute that arbitral proceedings are pending. In fact, we

were shown that one of the disputes referred to arbitration is whether the
bank guarantees are null and void. Further, one of the substantive prayers in
the arbitrati on nade on behalf of the First Respondent, is to nake an award
decl aring the four bank guarantees unenforceable, illegal, void and liable to
be di scharged. Further, there is also a prayer for permanent injunction to
restrain the Appellant from encashi ng the bank guarantees. Therefore, since
this prayer is already pending before the Arbitral Tribunal, we see no
situation of "irretrievable injustice" if, at the present nonent, the Appell ant
is allowed to encash the bank guarantees. For justice can always be rendered
to the First Respondent, if he succeeds before the Arbitrators. Nor do we see
any special equity infavour of the First Respondent, when there is in fact a
di spute that performance was prima facie not satisfactory, which enabled the
Appel l ant to encash all or any of the four bank guarantees.

The Fi nal Findings

In this view of the matter, we see no nerit in the stand taken by the

First Respondent. In our judgment, the Madras High Court erred in

interfering with the bank guarantees and in granting injunction as sought for.
In the result, the inpugned judgnent of the High Court is set aside and the
judgrment of the learned District Judge, Madurai is affirmed, except with
regard to the mai ntenance of status quo directed on the encashnent of
guarantees. It is made clear that the Appellant is entitled to encash the bank
guar antees and the Second Respondent-Bank shall be free to honour its

guar antees, subject to adjustnent in the arbitral proceedings.

The appeal is accordingly allowed with costs quantified at Rupees
Twenty Thousand.




