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JUDGVENT:
JUDGMENT
(ARISING OUT OF S. L. P. (C No. 14832 OF 2005)

Hon. C. K. ' Thakker, J.

Leave granted.

The present appeal arises out of an order dated July 13,
2005 passed by the High Court of Bonbay in Wit Petition
No. 4291 of 2005. By the said order, the Hi gh Court was pl eased
to dismiss the petition filed by the appellant herein

To appreciate the controversy raisedin the present appeal
rel evant facts in brief may be stated.

There is a specified Society, nanely, Aurangabad Zilla
Sahakari Doodh Ut padak Sangh Ltd., “Aurangabad, respondent
No. 6 herein (' Sangh’ for short), registered under the
Mahar ashtra Co- operative Societies Act, 1960 (hereinafter
referred to as "the Act"). The Managing Commttee of the Sangh
consi sts of several nenbers and the appellant as al'so respondent
No. 7 are el ected nenbers of the Cormittee. On April 5, 2005,
the process for election of respondent No.3 -Mharashtra Rajya
Sahakari Doodh Maha Sangh Marvadit, Minbai ("Maha Sangh"
for short) started. The Maha Sangh directed the Sangh to send
the name of its delegate on or before April 16, 2005.  On April 7,
2005, the Sangh called a neeting of the Managing Committee by
i ssuing an agenda. The neeting was scheduled to be hel'd on
April 15, 2005. The agenda contai ned only one subject regarding
di scussion of letter dated April 5, 2005 received fromthe Mha
Sangh. In the said neeting a unani nous deci sion was taken to
send the nane of respondent No. 7 as the del egate of the Sangh
On May 19, 2005, the Maha Sangh sent a telegramto the Sangh
directing it to send the name of its representative afresh in the
i ght of anmended bye-laws. The Sangh, therefore, convened a
nmeeting on May 24, 2005 to discuss the nmatter. A decision was
again taken to send the nane of respondent No. 7 subject to the
confirmati on of the decision in the subsequent neeting. On May
30, 2005, the Collector published the programre of various
stages upto finalization of the voters’ list in accordance with the
provi si ons of the Maharashtra Specified Co-operative Societies
Election to Commttee Rules, 1971 (hereinafter referred to as
"the Rules"). As per that progranmme, any objection for inclusion
of names in the voters’ |list nust be taken before June 10, 2005.
It was nentioned that if the Sangh wanted to change the nane of
its delegate, it could do so | atest by June 10, 2005. Pursuant to
the said communication received fromthe Collector, a neeting
of the Managing Committee of the Sangh was convened on June
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9, 2005 and it was decided to send the nane of the appellant as
the del egate of the Sangh for the el ection of Maha Sangh. A
resolution to that effect was passed being Resolution No. 7 which
inter alia stated that earlier the name of respondent No. 7 was
sent, but thereafter it was decided to send the name of the
appel l ant. Respondent No. 7 raised a dispute before the Co-
operative Court, Aurangabad agai nst the said decision which is
pending. It is asserted by the appellant that the Divisiona
Deputy Registrar, Co-operative Societies (Dairy), Aurangabad

vide his communi cation, dated June 18, 2005 to the Joint

Regi strar, Co-operative Societies (Dairy), Minbai inforned that
Resol ution No. 7 had been passed by the Sangh whi ch was

"correct’. On June 20, 2005, the Collector finalized voters’ |ist
and on June 27, 2005 the list was published. By an order dated
June 28, 2005, respondent No. 2 - Collector infornmed the

appel lant that in the |list of subjects of the neeting, there was no
subj ect for changing the name of the representative of the Sangh
and, therefore, the change of the representative in the neeting
dat ed June 9, 2005 was not proper.. Being aggrieved by the

order, the appellant filed a wit petition which, as stated above,
was di smssed by the H gh Court.~ Against the decision of the

Hi gh Court, the appellant has approached this Court by filing
speci al |eave to appeal on July 21, 2005. Notice was issued by
this Court on July 25, 2005. Affidavit-in-reply is filed by
respondent No. 7.

We have heard the | earned counsel for the parties.

The | earned counsel for the appellant contended that the
order passed by the High Court suffers fromillegality and
infirmty. According to him a right has been conferred on the
Sangh to change its representative under the Rul es and when the
ri ght has been exercised within the stipulated period by passing a
resolution, it was incunbent on respondent No. 2 - Collector to
ef fect change as per the resolution passed by the Sangh. The
counsel submitted that the Hi gh Court had committed grave error
in holding that the petition was not mmintainable as the el ection
process started. The Hi gh Court was also wong in‘relying upon
the decision of this Court in Shri Sant Sadguru Janardan Swanmni
(Moingiri Mharaj) Sahakari Dugdha Utpadak Sanstha &

Anot her v. State of Maharashtra & Ors.; (2001) 8 SCC 5009.

The said decision was clearly distinguishable and the ratio laid
down therein did not apply. Since, the Sangh was exercising its
statutory right, the action of respondent No. 2 -Collector was
contrary to | aw and ought to have been interfered with by the

High Court. It was, therefore, subnmitted that the appeal deserves
to be allowed by directing respondent No. 2 \026 Collector to
substitute the nane of the appellant for the nanme of respondent

No. 7 as the representative of the Sangh

The | earned counsel for the respondents, on-the other hand,
supported the order passed by the High Court. It was submitted
by them particularly on behalf of respondent No. 7, that there
was suppression of material facts by the appellant and specia
| eave to appeal may not be granted by this Court in exercise of
di scretionary power under Article 136 of the Constitution. It was
stated that agai nst an action taken by respondent No. 2 -
Collector in not effecting the change, a substantive petition has
been filed by seven Comm ttee Menmbers of the Sangh bei ng
Wit Petition No. 4580 of 2005 in the H gh Court of Bonbay,
Aur angabad Bench on July 6, 2005 and the said petition is
pendi ng. The appellant is aware of the said fact and yet that fact
has been concealed fromthis Court. Even on merits, the
appel l ant has no case. |n several decisions, the H gh Court of
Bonbay has consistently taken the view that preparation of
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election roll is an internediate and integral process of election
and it cannot be interfered with at that stage. It was stated that in
the first meeting of the Sangh, unani nbus deci sion was taken on
April 15, 2005 to send the nane of respondent No. 7 as the
representative of the Sangh. The said decision was reiterated on
May 19, 2005. It was only on June 9, 2005 that the so-called
deci si on was taken to change the nane of the representative of

the Sangh and instead of respondent of 7, the name of appellant

was sought to be substituted. The counsel contended that the
change of representative of respondent Sangh was not on agenda

and no resol ution could have been passed. Further, the

purported decision was contrary to the bye-laws of the Sangh and
since the appellant had not obtained majority votes, his nane

could not have been sent as representative of the Sangh. The

H gh Court was wholly right in relying upon Rule 81 of the

Rul es and in holding that if the appellant is aggrieved by the
deci si on of respondent No. 2 \026 Collector, he could file election
petition for declaring election to be void. He, therefore,
submitted that the appeal deserves to be dism ssed.

Havi ng-heard t he | earned counsel for the parties, in our
opi ni on, the appeal deserves to be allowed. So far as the
prelimnary objectionto the maintainability of proceeding before
this Court is concerned, it is no doubt true, as submtted by the
| earned counsel for respondent No. 7 that the nenbers of the
Managi ng Committee of the Sangh have approached the Hi gh
Court of Bombay, Aurangabad Bench by instituting a wit
petition which is pending. But, it is equally true and is not
di sputed by respondent No. 7 that the appellant had filed a
petition in the H gh Court of Bonbay on June 30, 2005, i.e. prior
to the petition filed by seven Menbers of the nmanagi ng
Conmi ttee before Aurangabad Bench. Moreover, the appellant
is not a party to the said petition. ~So even if it is assunmed that the
appel l ant was aware of filing of the wit petition and pendency
thereof, it was open to himto approach this Court against a
deci sion of the High Court after his petition was dism ssed
When the appel | ant approached this Court by filing special |eave
petition on July 21, 2005, the petition at Aurangabad Bench was
pending and is still pending. |It, however, cannot prevent the
appel l ant in approaching this Court. I.n our consi dered opi nion
non-di scl osure of fact of filing a wit petition by nenbers of
Managi ng Committee of respondent Sangh in the Special Leave
Petition in this Court cannot be said to be material or vital so as
to deprive the appellant to the relief to which he is otherw se
entitled. It cannot be said that the appellant has not conme wth
cl ean hands. Since the name of representative of respondent \026
Sangh was not changed as per the resolution, dated June 9, 2005,
the Menmbers were aggrieved and accordingly, they had initiated
proceedi ngs in the H gh Court of Bonbay, Aurangabad Bench.
Simlarly, the appellant was aggrieved since his nane was not
substituted for the nane of respondent No. 7 which'is a distinct,
separate and i ndependent cause of action. It was, therefore, open
to himto take proceedi ngs agai nst such deci sion and accordi ngly,
he had approached the Hi gh Court in June, 2005 and on disnissa
of the petition, he is in this Court. The prelimnary objection
therefore, is not well founded and the appeal cannot be disnissed
on that count.

On nerits, it is true that the H gh Court of Bombay has in
several cases held that preparation of voters’ list is an integra
process of election and a court would not interfere at that stage.
In this connection, our attention has been invited by the | earned
counsel to Dhondi ba Parshuram Lakde & Qthers vs. Soneshwar
Sahkari Sakhar Karkhana Ltd. & Qthers, (1979) Mah LJ 311
Sonmeshwar Sahkari Sakhar Karkhana Ltd. vs. Srinivas Patil,
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Col l ector, (1992) 1 Mah LJ 883 and Shi vnaryan Amarchand

Pal i wal vs. Vasantrao Vithalrao Gurjar, (1992) 2 Mah LJ 1052.
Strong reliance was placed on Sant Sadguru Janardan Swanmi . It

was contended by the respondents that preparation of electora

roll is an interimstage in the process of election of the specified
soci ety and the Court should not stay or interfere with the said

el ecti on process.

We are unable to uphold the contention. In Sant Sadguru
Janardan Swani, this Court had an occasion to consider the
rel evant provisions of the Act and the Rules. Referring to
Section 144 X of the Act, the Court observed that preparation of
list of voters is one of the stages of election. It is true that
according to this Court, normally the H gh Court woul d not
interfere in exercise of powers under Article 226 of the
Constitution at the stage of preparation of list of voters but such
action nust be in accordance with | aw

We have been taken through the rel evant provisions of the
Rul es by the learned counsel for the parties. Rule 4 of the Rules
provi des for provisional list of voters. Rule 5 relates to
particulars to be includedin the provisional l|ist of voters. Sub-
rule (2) of the said rule is relevant and material for our purpose
and it may be reproduced
5. Particulars to be included in provisiona
list of voters \026

(1) \ 005 \ 005 \ 005 \ 005 \ 005 \ 005 \005 \005
(2) Where a society is a nenber of a
specified society, the specified society shall cal
for the name of the delegate duly authorizedto
vote at an el ection on behalf of the affiliated
society, so as to reach it by the 2nd July. Wile
comuni cating the name of its del egate to the
specified society, the affiliated society shal
encl ose a copy of the resolution of the society
or its conmttee under which the delegate is so
aut horized. The specified society shall include
in the list of voters the nanes of ~all such

del egates as have been communicated to it

before the date fixed for publication of the
provisional list. |In addition to the nanmes of al
such del egates, the list shall contain the nanes
of the affiliated societies, their registration
nunbers and addresses and the nanes of
constituencies, if any, to which they belong. A
soci ety which has communi cated the nane of its

del egate shall by like resolution be permitted to
change the name of its delegate not |ater than
seven days before the date appointed by the

Col  ector under Rule 16 of the said Rules for
nmaki ng nomi nations." (enphasis supplied)

Rule 6 deals with clains and objections to provisional |ist
of voters. Rule 7 requires a copy of final list of voters of every
society to be displayed on the notice board of office of the
Col l ector, the District Deputy Registrar and the Society. Rule 16
provi des for appointnment of dates for various stages of election.

The respondent No.2 - Collector passed an order on My
30, 2005, stating therein that in accordance with the provisions of
the Rules, various dates for publication of list of voters had been
settled as per Schedule I. It was nentioned in the Schedul e that
subm ssi on of any objection or claimcould be raised by June 10,
2005 under Rule 6. The last date for publication of final voters’
[ist was June 27, 2005. In the light of the above order, a
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resol uti on was passed by the Sangh that instead of nane of
respondent No. 7, the name of the appellant will be sent as
representative of the Sangh. The grievance of the appellant is that
the nmeeting was held on 9th June, 2005 wherein Resolution No. 7
was passed and respondent No.2 was infornmed about the said

deci sion and yet he had not changed the representative of the
respondent Sangh. The said action was clearly contrary to and
inconsistent with Rule 5 of the Rules. The said rule enabled the
Sangh to change the nane of its delegate not later than seven
days before the date appointed by the Collector under Rule 16 for
maki ng nomi nations. As the action was in consonance with the
Rules, it was obligatory on the Collector to change the nanme on
the basis of the resolution passed by the Sangh. Non-

i mpl enentation of the resolution and the refusal to change the
name of the representative of the Sangh was unl awful and the

H gh Court ought to have set aside the said decision by directing
the Collector to effect the change and to treat the appellant as
representative of respondent Sangh at the place of respondent

No. 7.

W _see consi derable force in-the contention of the |earned
counsel for the appellant. Bare reading of Rule 5(2) nakes it
abundantly clear that the society which has conmunicated the
nane of its del egate can change the nanme of such delegate wthin

the period stipulated therein. It was, therefore, open to
respondent Sangh to exercise the said power in accordance with
Rul e 5(2) which has been done. It was the case of respondent

No.2 - Collector that in the list of subjects of the meeting
convened on June 9, 2005, there was no subject for sending the
nane of representative for the election of the Maha Sangh and

yet the representative was changed whi ch was not proper. But

the | earned counsel for the appellant has rightly referred to the
proceedi ngs dated June 9, 2005, and in particul ar Resol ution No.

7. It is further clear from agenda notice dated June 2, 2005, in
which it was stated that the neeting of Board of Directors of
respondent Sangh woul d be held on June 9, 2005 for discussing
various subjects and subject No.7 related to the fax nessage
received fromthe Collector, Minbai, respondent No.2 in

connection with the election of respondent No.3 Maha Sangh
Pursuant to the above agenda notice, a neeting was held, subject
No. 7 was taken for consideration and Resolution No.7 was

passed. By the said resolution, it was decided that instead of
nane of respondent No. 7, nane of appellant will be sent as

del egate and representative of respondent - Sangh and the said
resol ution was forwarded to respondent No.2 - Collector. He

was, therefore, under obligation to effect change under Rule 5(2)
of the Rules. By not acting on the resolution, the respondent
No.2 \026 Collector has acted contrary to |law and the appell ant was
whol ly justified in making conplaint before the H gh Court and
praying for exercise of wit jurisdiction under Article 226 of the
Constitution.

In our considered opinion, the ratio |aid down in Sant
Sadgur u Janardhan Swam does not apply to the facts of the
case. In that case, objections against publication of provisiona
el ectoral roll of the society were filed which were considered by
the Col |l ector and di sposed of. Final electoral roll was published
on July 2, 1999. Election progranme was drawn by him on
Cctober 21, 1999. Thereafter, the petitioner filed a petition under
Article 226 of the Constitution in the H gh Court. A prayer was
made in the petition that the order passed by the Collector on
Cct ober 21, 1999 was required to be set aside. Cbviously,
therefore, the election process was already in notion and prayer
of the petitioner was for quashing of Schedule for holding
election. In the light of the factual position before the court, the
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petition was dismssed and it was held that the only renedy
avail able to the aggrieved petitioner was to file election petition
after the election is over in accordance with Rule 81 of the Rules.

The Court stated :
"I'n view of our finding that preparation of the
el ectoral roll being an internedi ate stage in the
process of election of the Managing Committee
of a specified society and the el ection process
havi ng been set in notion, it is well settled that
the H gh Court should not stay the continuation
of the el ection process even though there may be
sone alleged illegality or breach of rules while
preparing the electoral roll. It is not disputed that
the election in question has already been held and
the result thereof has been stayed by an order of
this Court, and once the result of the election is
decl ared, it woul'd be open to the appellants to
chal | enge 't he el ection of the returned candi date,
i f aggrieved by nmeans of an el ection petition
before the Election Tribunal."

In the instant case, respondent Sangh had taken i mediate
action on receiving the fax nessage fromrespondent No.2 -
Col l ector. As per the said comrmuni cation by the Collector, an
action could be taken for change of representative of respondent
Sangh | atest by June 10, 2005. A neeting was, therefore,
convened by issuing an agenda to that effect by respondent
Sangh on June 2, 2005. The neeting was accordingly convened
on June 9, 2005 and a resol ution-was passed being Resol ution
No. 7 wherein it was decided that instead of respondent No. 7,
the appell ant woul d represent respondent Sangh in the el ection of
Maha Sangh. Since the action was taken strictly in conformty
with the provisions of Rule 5 of the Rules as also the
comuni cati on of respondent No.2 - Collector dated My 30,

2005, respondent No.2 ought to have effected the change. The
ground put forward for rejecting the resolution was not correct

i nasmuch as in the agenda notice issued by respondent - Sangh

dat ed June 2, 2005, subject No.7 had clearly been nentioned and

i n pursuance of the said agenda notice, a neeting of the

Managi ng Committee of respondent - Sangh was convened and

a decision was taken. The grievance of the appellant, therefore,
was justified that by not effecting the change and by ignoring the
resol uti on passed by the Managi ng Conmmittee of respondent \026
Sangh the Collector has acted contrary to |aw.

In our opinion, the | earned counsel for the appellant is also
right in submitted that if the order passed by respondent No.2 is
uphel d, the provisions of sub-rule (2) of Rule 5w ll becone
nugatory and otiose. Wen the rule naking authority conferred
power on the Sangh to change the nanme of its
representative/ del egate by expressly pernmitting the change of
representative/del egate and intimating the said fact to the
Col I ector, such right cannot be taken away or interfered wth.
Since the | ast date as per the communication of the respondent
No.2 - Collector was June 10, 2005, the action of respondent -
Sangh was within the four corners of Rule 5(2). The High Court
was, therefore, in error in not allowing the petition and granting
the relief to the appellant.

We are al so supported in taking this view by a recent three-
Judge Bench decision in Ahnednagar Zilla S.D.V. & P. Sangh
Ltd. & Another vs. State of Maharashtra & others, (2004) 1 SCC
133. In that case, election roll was prepared on the basis of bye
[ aws which were held to be illegal. Wen the action was
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chall enged it was contended that the court could not interfere

with the list of voters prepared in accordance with the provisions
of the Rules and the only renedy available to the aggrieved party
was to file election petition after the election was over. Reliance
was pl aced on Sant Sadguru Janardan Swam . The Court,

however, distinguished Sant Sadguru Janardan Swam and held

that where the voters’ list had been prepared on the basis of non-
existent Rules, it would be illegal and the court could interfere
under Article 226 of the Constitution

In the case on hand, the respondent - Sangh was within its
authority conferred under the Rules to take an appropriate
deci sion for change of its representative/del egate within the
stipulated period and such action had been taken by respondent \026
Sangh. The action of respondent No.2 - Collector in not
effecti ng change was clearly in violation of Rule 5(2) and could
be chal l enged by filing a petition under Article 226 of the

Constitution. In our opinion, the respondent No.2 - Collector
was duty bound to effect change of representative/del egate of
respondent - Sangh.

It was then contended by the | earned counsel for
respondent No.7 that the appellant had no "majority" as
contenpl ated by bye-1aw 18.13 of the bye |laws. Bye-law 18.13
reads thus :

18. 13 The decision /in the nmeeting of Board of

Directors will be taken by way of nmjority
consi dering the nunber of Directors who are present
in the neeting. |In case of equal votes Chairman wll

have power to cast additional decision vote."

According to the counsel, there were 17 nenbers of the
Managi ng Committee of respondent Sangh. ~Three had no voting
rights. Hence, for the purpose of majority of votes, relevant
nunber woul d be 14. In the subm ssion of the counsel, a
menber whose nane coul d be sent as representative of Sangh
nmust get at least eight votes. Only then it can be said that-he had

the requisite "majority". W are unable to uphold the argunent.
In our considered opinion, the word "nmajority"” used in bye-Ilaw
18. 13 does not nean 51 per cent or nore votes. It only neans
that such a menber nust obtain majority votes. |If the argunent

of respondent No. 7 is upheld, in given case a society may not be
able to send its representative for the election of the specified
society. For instance, if a Managing Conmmittee consists of 14
menbers who have right to vote as in the instant case and there
are three contestants who get 6, 5 and 3 votes respectively, none
has got 51 per cent votes (mmjority) and hence the society wll

not be qualified to send its representative for the election of the
apex society. That is not the intention of the Act, Rules or Bye-
laws. Cbviously, in such a situation the nmenber, having

maxi mum nunbers of votes would be able to represent the

society in the election of the apex society.

In the present case, fourteen nmenbers were present at the
neeting convened on June 9, 2005, and twelve participated in the
voting. Seven voted in favour of the appellant and five in favour
of Shivajirao Pathrikar. Two, including respondent No. 7 did not
vote. |In these circunstances, it cannot be held that the appell ant
did not get majority as he got only seven and not eight votes. It
was, therefore, clearly open to respondent - Sangh to send the
nane of the appellant for effecting change of its representative
by substituting his nane for the nanme of respondent No.?7.

Finally, it was stated that the El ection Notification was
i ssued by respondent No.2 - Collector on July 28, 2005 and
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hence, now, this Court nmay not interfere as the election process
has already started. W would have considered the effect of

i ssuance of Election Notification by respondent No.2 - Coll ector
but we are not inclined to enter into |arger question in the |ight
of the subsequent devel opnent which has been brought to our

notice. It was stated by the | earned counsel for the appellant and
not disputed by the | earned counsel for the respondents that due
to "heavy rains", the Government Order dated July 28, 2005 was
nodi fi ed by another notification dated July 29, 2005, and the

el ection process which was to start as per the notification dated
July 28, 2005 was adjourned for a period of one nonth and now

it wll start from August 28, 2005. The said date has so far not
cone and hence, relief in favour of the appellant can be granted.

For the foregoing reasons, in our opinion, the appea
deserves to be allowed andis accordingly allowed. The order
passed by respondent No.2 - Collector dated June 28, 2005 is
her eby quashed and set asi de. The respondent No.2 - Coll ector
is directed to effect the change as per Resolution No.7 dated June
9, 2005 passed by respondent - Sangh and by treating the
appel | ant -as the representativel/del egate of respondent - Sangh
i nstead of respondent No.7.

The appeal i's, accordingly, allowed to the extent indicated
above. There shall be no order as to costs.




