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1. Appellant No. 1, The Rajasthan Financial Corporation, is a
corporation constituted under Section 3 of The State Financia

Cor porations Act, 1951 (hereinafter referred to as "the SFC Act").

Appel  ant No. 2, the Rajasthan State Industrial Devel opment and

I nvest ment Corporation Limted, is a deemed financial institution by
virtue of exercise of power by the Central Government under Section 46

of the SFC Act. The appellants are the secured creditors of Ms Vikas
Wolen MIls Ltd. (hereinafter referred to-as, "the conmpany-in-
liquidation"). By an order dated 14.6.1994, the conpany judge of the

H gh Court of Bonbay ordered the conpany-in-liquidation to be wound

up. The O ficial Liquidator was directed to take charge of the assets of
the conpany-in-liquidation. On 18.4.1995, the Oficial Liquidator
applied for directions to the conpany court. He sought pernission to get
the property valued by a valuer fromthe panel of valuers of the Oficia
Li quidator, and to sell the properties by public auction. He sought the
issue of a direction to the appellants, the secured creditors, to advance
Rs. 25,000/- each to the Oficial Liquidator to neet the expenses for
selling the assets of the conpany-in-liquidation on condition that the
amounts woul d be reinbursed to the appellants on priority basis fromthe
sal e proceeds. The information about the filing of thi's application was
conveyed by the O ficial Liquidator to the appellants by comruni cation
dated 21.4.1995. Apparently, the appellants had no notice of the
proceedings in |liquidation and they, as secured creditors, now say that
they want to stand outside the wi nding up. In their reply to the Oficia
Li qui dator, the appellants indicated that they proposed to pursue the
remedi es avail able to themunder Section 29 of the SFC Act. The
appel | ants had obtai ned a valuation of the properties of the conmpany-in-
liquidation and according to the valuers, the value of the assets came to
Rs. 92,56,000/-. |In addition to opposing the report of the Oficia

Li qui dator, the appellants also filed an application praying that as
secured creditors standi ng outside the wi nding up, they nay be permtted
to realize the securities and apportion the net sal e proceeds between
them and the Bank of Baroda, another secured creditor, who was al so
entitled to paynent pari passu with them They undertook to pay over

the dues of the worknmen on the sane being adjudicated by the Oficia

Li quidator to the extent of the availability of the funds out of the net sale

proceeds of the properties of the conpany, in accordance with Section
529- A of the Conpanies Act. The conpany court rejected the
application of the appellants. The conpany court took the view that the
ri ght avail abl e under Section 29 of the SFC Act had to be exercised
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consistently with the right of the workmen represented by the Oficial

Li qui dat or who was a charge-hol der and ranked pari passu with the

secured creditors, even if they stood outside the wi nding up. The
conpany court held that in view of a valuation report already avail abl e,
it was not necessary to have a fresh valuation. The Court permtted the
Raj ast han State Financial Corporation, Appellant No.1l, to invite offers
for sale of the properties and directed it to finalize the same in
consultation with the Oficial Liquidator. It was directed that the reserve
price would be fixed by the Conmpany Judge on the report of the Oficia

Li qui dator. The sale proceeds were to be retained by the Oficia

Li qui dator until further orders. The O ficial Liquidator, in the
meantime, was to invite the clainms of the workmen and was to assess the
extent of the claimof the workmen under Section 529 of the Conpanies
Act. Challenging this order, the appellants filed an appeal before the
Di vi sion Bench of the High Court of Bonmbay. The H gh Court

di sm ssed the appeal preferring to follow the earlier decision of that
Court in Maharashtra State Financial Corporation Vs. Oficial

Li qui dator [ Al R 1993 Bonbay 392]. It is feeling aggrieved by the

di sm ssal ‘of their appeal by the Division Bench, that the appellants have
filed thi's appeal by special |eave before this Court.

2. It has to be noticed that even though the appellants coul d
have proceeded under Section 29 or under Section 31 of the SFC Act,

nei ther of the appellants has chosen to actually invoke those provisions
or to approach the /concerned District Court under Section 31 of the SFC
Act. In other words, no proceedi ng under the SFC Act has been set in

noti on by the appellants even now. In this situation, it is seen

strai ghtaway that Section 32 (10) of the SFC Act has application. The
sai d sub-Section reads: -

"32(10). Wher e proceedings for liquidation.in
respect of an industrial concern have commenced

before an application is made under sub-section (1) of
section 32, nothing in this section shall be construed
as giving to the Financial Corporation any preference
over the other creditors of the industrial concern not
conferred on it by any other |aw "

On the face of it, it is apparent that no right is acquired by the appellants
or no right has accrued to themor can accrue to them under Section 32

of the Act, unless any such right is conferred on the appellants by any

other lawin force. There is no plea that other thanthe SFC Act, any

other law confers any additional right on the appellants. A nmere right to
take advantage of an enactnent without any act done towards availing of

that right cannot be deened a right accrued. [See Abbot Vs. Mnister

of Land (1895) AC 425]

3. On the facts of this case, the positionis that proceedi ngs in
I iquidation of the debtor conpany are going on and two secured

creditors who could have had recourse to the SFC Act to proceed agai nst

its assets, but who did not, are standing outside the winding up and are
claimng rights under the SFC Act by approachi ng the conpany court.

The rights so clainmed have to be considered in the Iight of Section 529-A

of the Conpanies Act read with Section 529 of that Act.

4, When this appeal cane up for hearing before two | earned
Judges, it was subnmitted that there was a conflict between the decisions
in All ahabad Bank Versus Canara Bank and Anr. [(2000) 4 SCC

406] and in International Coach Builders Limted Vs. Karnataka

State Financial Corporation [(2003) 10 SCC 482]. The two | earned

Judges taking note of this subnission and taking note of the inportance
of the question of |law involved, placed the natter before a | arger bench
That is how the matter has come up before us.
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5. Learned Seni or Counsel appearing for the appellants
submitted that the appellants had special rights under the SFC Act and
since there was no notice to them of the proceedings in |iquidation and
they were not parties to the order of w nding up, they were entitled to
proceed with the enforcement of their rights under the SFC Act and the
conpany court was not justified in not permtting the appellants to sel

the securities on their owm and in directing themto associate the Oficial
Liquidator in the natter of sale and in the natter of disbursenent of the
proceeds anong the creditors. Learned counsel submitted that

Al | ahabad Bank Versus Canara Bank and Anr (supra) was an

authority in support of the proposition that the SFC Act woul d prevai

over the Conpanies Act, it being general |aw as against the special |aw
protecting corporations, |ike the appellants, nanely, the SFC Act.

Learned counsel subnitted that the decision in International Coach

Buil ders Limted Vs. Karnataka State Financial Corporation (supra)

has not adverted to the earlier decision and had not properly understood
the effect of the provisions of the SFC Act. Section 46B of the SFC Act
gave the provisions of that Act, overriding effect. The claimof the
appel l ants that they are entitled to sell the properties independent of the
O ficial Liquidator, therefore, deserves to be accepted. Lear ned counse
for the Oificial Liquidator, on the other hand, subnmitted that on the facts
and in the circunstances of the case, the Hi gh Court was justified in
directing the sale tobe held under the supervision of the Oficia

Li qui dator and in directing the Oficial Liquidator to hold the sale
proceeds until further orders fromthe conpany court and that the

proceeds have to be distributed only internms of Section 529-A of the
Conpani es Act. Learned counsel further submtted that no interference

was called for with the decision of the H gh Court.

6. There is no doubt that the appellants are financia
corporations within the neaning of the SFC Act conferred with the r|ght

to proceed under that Act, to take over the nanagenent and possession

of the assets of the debtor, here the company-in-1liquidation, or to enforce
their claims by resort to Section 31 of the SFC Act by approaching the
concerned District Court. The appellants not having invoked the

provi sions of the SFC Act, stand only in the shoes of secured creditors
entitled to enforce their security. A liquidation of the conpany, the
debtor, has intervened and what are the consequences of the order for
winding up is the question to be considered. Once w nding up of a

conpany is resorted to, Sections 529 and 529-A of the Conpanies Act

get attracted. Section 528 provides for debts of all descriptions to be
admtted to proof. Section 529 makes applicable the rules of insoal vency
in the winding up of insolvent conpanies. The rules with regard to debts
provabl e, the valuation of annuities and future and contingent liabilities,
and the respective rights of secured and unsecured creditors; as-are in
force for the tine being under the | aw of insolvency with respect to the
estates of persons adjudged insolvent apply. Section 529(1)(c) of the
Act deals with the rights of creditors. The sane reads. :

"529(1)(c). the respective rights of secured and
unsecured creditors; as are in force for the tine being
under the | aw of insolvency with respect to the estates
of persons adjudged insol vent:

Provi ded that the security of every secured
creditor shall be deened to be subject to a pari passu
charge in favour of the workmen to the extent of the
wor kmen’ s portion therein, and, where a secured
creditor, instead of relinquishing his security and
proving his debt, opts to realize his security, -

(a) the liquidator shall be entitled to
represent the worknen and enforce such
char ge;
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(b) any anount realized by the |iquidator by
way of enforcenment of such charge shal

be applied rateably for the discharge of

wor krmen’ s dues; and

(c) so much of the debt due to such secured
creditor as could not be realized by him

by virtue of the foregoing provisions of

this proviso or the anpbunt of the

wor kmen’ s portion in his security,

whi chever is less, shall rank pari passu

with the worknen's dues for the

pur poses of Section 529A"

7. The provi so above quoted and Section 529-A of the Act
were inserted by Anmendment Act. 35 of 1985 with effect from

24.5.1985. Section 529-A al so can be set out conveniently at this stage.
It reads :

"529A. Overriding preferential paynent. \026

Not wi t hst'andi ng anyt hi ng contai ned in any ot her

provi sion-of this Act or any other law for the tine

being in force, in the winding up of a conpany \026

(a) wor kmen’ s dues; and

(b) debts due to secured creditors to the extent such
debts rank under clause (c) of the proviso to

sub-section (1) of Section 529 pari  passu with

such dues,

shall be paid in priority to all other debts.

(2) The debts payabl e under clause (a) and cl ause
(b) of sub-section (1) shall be paid in full, unless the
assets are insufficient to nmeet them in which case

they shall abate in equal proportions.

A conbi ned readi ng of Section 529-A and 529 indicates that

not wi t hst andi ng anyt hi ng contained in any other law for the tinme being

in force or in the Conpanies Act itself, thereis a preferential paynent
provi ded for workmen's dues and debts due to the secured creditors to

the extent such debts rank under clause (c) of the proviso to- Section

529(1) pari passu with such dues. Therefore, when the assets of the

conpany are sold and the proceeds realized, the debts by way of

wor kmen’ s dues and that of the secured creditors have to be paid-in ful

if the assets are sufficient to nmeet themand if they are not sufficient; in
equal proportions.

8. In Karnataka State Financial Corporation Vs. Patil Dyes

and Chenicals (P) Ltd. and ors. [(1991) 70 Conmp. Cas. 38], the

Kar nat aka Hi gh Court held that rights under Section 29(1) of the SFC

Act were available to the corporation only when the company is in

charge and control of its assets and not when the company has | ost

control over its assets by the intervention of the conpany court and the
Oficial Liquidator. Section 29 of the SFC Act did not justify a
contention that where the creditor is a financial corporation, the assets of
the company-in-liquidation pursuant to the order of the conpany court

are taken outside the purview of the jurisdiction of the conpany court.

On a proper construction of Sections 529 and 529A of the Conpanies

Act, the worknen's dues and the debts due to the secured creditors to the
extent of clause (c) of sub-Section (1) of Section 529, should be worked
out in the light of the illustration given under Section 529 and that could
be ordered only by the conpany court in exercise of his powers under
Section 446(2)(b) and (d) of the Conpani es Act.
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9. In Kerala Financial Corporation Vs. Oficial Liquidator
and anr. [(1991) 71 Conp. Cas. 324], the Kerala H gh Court held that
Section 529A of the Act prevail ed over Section 29 of the SFC Act in

case of a conflict and since the worknmen’s dues which rank pari passu
with the dues of the secured creditors will have to be paid fromthe
proceeds of the assets of the company including the security given to the
secured creditors, any dispute as to the apportionnent of worknen's

dues and the ampbunt due to the financial corporation and other rel ated
guestions could not be left to be decided by the financial corporation
Therefore, in the best interests of all concerned, the sale of the assets had
to be conducted by the O ficial Liquidator under the supervision of the
conpany court. It may be noted that in that case, the financia
corporati on had sought perm ssion of the conpany court to initiate
proceedi ngs under Section 29 of the SFC Act.

10. I n Maharashtra State Financial Corporation, Bonbay

Vs. The O ficial Liquidator [AIR 1993 BOVBAY 392], the Bonbay

H gh Court took the view that rights conferred on a financial corporation
as a nortgagee under Section 29 of the SFC Act are not obliterated when
the conpanyis in winding up.. The statutory right under Section 29 to
sell the property, had to be exercised consistently with the rights of a
pari passu chargehol der -in whose favour a statutory charge is created by
the proviso to Section 529 of the Conpani es Act when the conpany is in
[iquidation. Therefore, such a power can be exercised only with the
concurrence of the/Official Liquidator and the Oficial Liquidator is
required to take the perm ssion of the Court before giving such
concurrence since he is an officer of ‘the Court and is required to act
under the directions of the Court while exercising his powers on behalf
of the workers. The Court held that there was no inconsistency between
the SFC Act and Section 529 read with Section 529A of the Conpanies

Act and hence Section 46B of the SFC Act was not attracted.

11. In International Coach Builders Ltd. (In Liquidation)
Vs. Karnataka State Financial Corporation [(1994) 81 Conp.Cas.19],

a Division Bench of the Karnataka Hi gh Court held that the right of a
secured creditor of a conpany-in-liquidation, there the Karnataka State
Fi nanci al Corporation, to realize(its security by taking possession of
properties of the conpany subjected to security and selling them by
standi ng outside the wi nding up, cannot be said even renotely to be

af fected by the anendnment of Section 529 and the insertion of Section
529- A of the Conpanies Act, 1956 by Act 35 of 1985. It was held that
the perm ssion granted to the Karnataka State Financial Corporation, a
secured creditor of the conmpany-in-liquidation, to sell the assets of the
conpany which constituted security for repaynment of | oans advanced by
the Corporation to the Conpany and which the Corporation had already
taken into possession before the w nding up was ordered, and the

perm ssion to realize the dues of the Corporation subject to payment of
the worknmen’s dues as undertaken by it, by standing outside the w nding
up, was well in accordance with the provisions of Section 529, as
amended, and Section 529-A as inserted in the Conpani es Act, 1956,

and Section 29 and Section 46B of the SFC Act.

12. In Gujarat State Financial Corporation Vs. Oficia

Li quidator and ors. [(1996) 87 Conmp. Cas. 658], the Gujarat H gh

Court doubted the correctness of the decision of the Kerala H gh Court
in Kerala Financial Corporation Vs. Oficial Liquidator and anr
(supra) and followed the decision of the Karnataka H gh Court in

I nternational Coach Builders Ltd. (In Liquidation) Vs. Karnataka

State Financial Corporation (supra). The Court held that the right of
the secured creditor to deal with his security and realize the sane

wi t hout intervention of the court, remains unaffected notwithstanding
such vesting, or property conming in the custody of the conpany court.
To the extent of the charge or nortgage, the property does not cone to
the court and is not available for distribution of dividends generally
unl ess the nmortgagee relinquishes it or the surplus, if any, comes to the
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court. Enforcenent of such right renains outside the insolvency
proceedi ngs or wi nding up proceedings. It was held that the power of
recovery of loans by State Financial Corporations under Section 29 of
the SFC Act was not in conflict with Section 529A of the Comnpanies
Act, 1956.

13. In Industrial Credit and | nvestnent Corporation of

India Ltd. Vs. Srinivas Agencies and ors. [(1996) 4 SCC 165], while

consi dering the question as to when should a conpany court grant | eave
to a secured creditor to proceed with his suit against the conmpany after
an order of wi nding up was made, and on what conditions the perm ssion
shoul d be granted, this Court held that in the case of conflict in power
between the O ficial Liquidator appointed by the conmpany court and the
Recei ver appointed by the Civil Court in a suit filed by the secured
creditor, the interest of the Oficial Liquidator should have precedence.
The Court observed that the i quidator |ooks after the interests of a | arge
segment of creditors along with that of worknmen, whereas the Receiver
appointed in a creditor’s suit confines his concern to the interest of the
particul ar secured creditor at whose instance, the Receiver had been
appoi nt ed.

14. In All ahabad Bank Vs. Canara Bank & anr. (supra), the
guestion of jurisdiction of the Debts Recovery Tribunal under the

Recovery of Debts Due to Banks and Financial Institutions Act, 1993,
vis-‘-vis the conpany court arose for decision. This Court held that

even where a winding up petition is pending, or a winding up order has

been passed agai nst the debtor Conpany, the adjudication of liability

and execution of the certificate in respect of debts payable to banks and
financial institutions, are respectively wthin the exclusive jurisdiction of
the Debts Recovery Tribunal and the Recovery O ficer under that Act

and in such a case, the conpany court’s jurisdiction under Sections 442,
537 and 446 of the Conpanies Act stood ousted. Hence, no | eave of the
conpany court was necessary for initiating proceedings under the

Recovery of Debts Act. Even the priorities anmpong various creditors,

coul d be decided only by the Debts Recovery Tribunal in accordance

with Section 19(19) of the Recovery of Debts Act read with Section 529-

A of the Conpanies Act and in no other manner. The Court took into

account the fact that Recovery of Debts Due to Banks and Fi nanci a
Institutions Act, 1993 was a | egislation subsequent in point of tine to the
i ntroduction of Section 529A of the Conpani es Act by Act 35 of 1985

and it had overriding effect. But it noticed that by virtue of Section
19(19) of the Recovery of Debts Act, the priorities anmong various

creditors had to be decided by the Recovery Tribunal only in terns of
Section 529A of the Conpanies Act and Section 19(19) did not give

priority to all secured creditors. Hence, it was necessary to identify the
limted class of secured creditors who have priority over all others in
accordance with Section 529-A of the Conpani es Act. The Court al'so

held that the occasion for a claimby a secured creditor against the
realization by other creditors of the debtor under Section 529A read with
proviso (c) to Section 529(1) of the Conpanies Act could arise before

the Debts Recovery Tribunal only if the concerned creditor had stood
outside the winding up and realized anmounts and if it is shown that out

of the amounts privately realized by it, sonme portion had been rateably
taken away by the |iquidator under clauses (a) and (b) of the proviso to
Section 529(1). The Court has not held that Section 529-A of the

Conpani es Act will have no application in a case where a proceeding

under the Recovery of Debts Act has been set in notion by a financia
institution. The Court here was essentially dealing with the jurisdiction
of the Debts Recovery Tribunal in the face of Sections 442, 537 and 466

of the Conpani es Act.

15. In A P. State Financial Corporation Vs. Oficial
Li qui dator [(2000) 7 SCC 291], this Court held that the Conpany
Judge, while permitting the financial Corporation to stay outside the
liquidation proceedings, rightly inposed conditions to ensure that the
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Corporation would : (i) discharge its liability due to workers under
Section 529-A of the Conpanies Act, (ii) informthe Oficial Liquidator

i n advance about the proposed sale of properties of the indebted
conpanies, and (iii) would obtain the Court’s pernission before
finalizing the tenders. This Court specifically overruled the view taken
by the High Court that it was not necessary for the Financia

Corporations to seek perm ssion of the conpany court to stay outside the
wi ndi ng-up proceedings. It was held that Sections 529(1) and 529- A of
the Conpani es Act had overriding effect and the 1985 anmendnent bei ng
later in point of tine, the non-obstante clause therein would prevail over
the non-obstante cl ause contained in Section 46B of the SFC Act.

16. In International Coach Builders Limted Vs. Karnataka
State Financial Corporation [(2003) 10 SCC 482], this Court

consi dered the correctness of the views expressed by the Karnataka H gh
Court and the CQujarat Hi gh Court. This Court held that a right is

avail able to a financial corporation under Section 29 of the SFC Act

agai nst-a debtor, if a conpany, only so long as there is no order of

wi ndi ng up. When the debtor is a conpany in w nding up, the rights of
financial corporations are affected by the provisions in Sections 529 and
529- A of the Conpanies Act. It was also held that the proviso to Section
529 of the Companies Act creates a "pari passu’ charge in favour of the
workmen to the extent of their dues and makes the |iquidator the
representative of the worknen to enforce such a charge. The decision of
the Bonbay High Court i'n Maharashtra State Financial Corpn. Vs.

Bal | arpur Industries Ltd. [AIR 1993 Bom392] was approved. The
reference to a | arger bench was occasioned by the fact that the decision
in All ahabad Bank Versus Canara Bank and Anr (supra) was not

adverted to in this decision. This decision recognizes that, whether a
creditor is standing outside the w nding up or not, the distribution of the
proceeds has to be in ternms of Section 529 of the Conpanies Act read

with Section 529A of that Act in a case where the debtor is a conpany-
in-liquidation. As far as we can see, there is no conflict on the question
of the applicability of Section 529A read with Section 529 of the
Conpani es Act to cases where the debtor is a company and is in
liquidation. The conflict, if any, is in the view that the Debts Recovery
Tri bunal could sell the properties of the Conpany in terns of the

Recovery of Debts Act. This view was taken in All ahabad Bank

Ver sus Canara Bank and Anr (supra) .in view of Recovery of Debts

Act being a subsequent |egislation and being a special |aw would prevai
over the general law, the Companies Act. This argunment is not available
as far as the SFC Act is concerned, since Section 529A was introduced

by Act 35 of 1985 and the overriding provision therein wuld prevai

over the SFC Act of 1951 as anended in 1956 and notwi t hstandi ng

Section 46B of the SFC Act. As regards distribution of assets, there is
no conflict. It seens to us that whether the assets are realized by a
secured creditor even if it be by proceedi ng under the SFC Act or 'under
the Recovery of Debts Act, the distribution of the assets could only be in
terns of Section 529A of the Act and by recogni zing the right of the
liquidator to calculate the workmen's dues and collect /it for distribution
among them pari passu with the secured creditors. The O ficia

Li qui dator representing a ranked secured creditor working under the
control of the conpany court cannot, therefore, be kept out of the
process.

17. Thus, on the authorities what enmerges is that once a

wi ndi ng up proceedi ng has comenced and the liquidator is put in

charge of the assets of the conpany being wound up, the distribution of

the proceeds of the sale of the assets held at the instance of the financia
institutions com ng under the Recovery of Debts Act or of financia
corporations conm ng under the SFC Act, can only be with the association

of the Oficial Liquidator and under the supervision of the conpany

court. The right of a financial institution or of the Recovery Tribunal or
that of a financial corporation or the Court which has been approached
under Section 31 of the SFC Act to sell the assets may not be taken
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away, but the sane stands restricted by the requirenent of the Oficial

Li qui dat or being associated with it, giving the conpany court the right to
ensure that the distribution of the assets in terns of Section 529A of the
Conpani es Act takes place. 1In the case on hand, admttedly, the
appel l ants have not set in notion, any proceedi ng under the SFC Act.

VWhat we have is only a liquidation proceeding pending and the secured
creditors, the financial corporations approaching the conpany court for
perm ssion to stand outside the winding up and to sell the properties of
the conpany-in-liquidation. The conmpany court has rightly directed that
the sale be held in association with the Oficial Liquidator representing
the worknen and that the proceeds will be held by the Oficia

Li qui dator until they are distributed in terns of Section 529A of the
Conpani es Act under its supervision. The directions thus, nmade, clearly
are consistent with the provisions of the relevant Acts and the views
expressed by this Court-in the decisions referred to above. |In this
situation, we find no reason to interfere with the decision of the Hi gh
Court. We clarify that there is no inconsistency between the decisions in
Al | ahabad Bank Versus Canara Bank and Anr (supra) and in

I nternational Coach Builders Limted Vs. Karnataka State

Fi nanci al' Corporation (supra) in respect of the applicability of Sections
529 and 529A of the Conpanies Act in-the matter of distribution anmong

the creditors. The right to sell under the SFC Act or under the Recovery
of Debts Act by a creditor comng within those Acts and standi ng

outside the wi nding up, i's different fromthe distribution of the proceeds
of the sale of the /'security and the distribution in a case where the debtor
is a conpany in the process of being wound up, can only be in terns of
Section 529-A read with Section 529 of the Comnpani es Act. After all

the liquidator represents the entire body of creditors and al so holds a

ri ght on behalf of the workers to have a distribution pari passu with the
secured creditors and the duty for further distribution of the proceeds on
the basis of the preferences contained in Section 530 of the Conpanies

Act under the directions of the conpany court. |In other words, the

di stribution of the sale proceeds under the direction of the conpany

court is his responsibility. To ensure-the proper working out of the
schene of distribution, it is necessary to associate the Oficial Liquidator
with the process of sale so that he can ensure, in the light of the
directions of the conpany court, that a proper price is fetched for the
assets of the conpany in liquidation. It was in that context that the rights
of the Oficial Liquidator were discussed in International Coach

Builders Limted (supra). The Debt Recovery Tribunal and the District
court entertaining an application under Section 31 of the SFC Act should

i ssue notice to the liquidator and hear himbefore ordering asale, as the
representative of the creditors in general

18. In the light of the discussion as above, we think it proper to
sum up the |l egal position thus:-

i) A Debt Recovery Tribunal acting under the Recovery
of Debts Due to Banks and Financial Institutions Act,

1993 woul d be entitled to order the sale and to sel

the properties of the debtor, even if a company-in-
liquidation, through its Recovery O ficer but only

after notice to the Oficial Liquidator or the Iiquidator
appoi nted by the Conmpany Court and after hearing

hi m

ii) A District Court entertaining an application under
Section 31 of the SFC Act will have the power to

order sale of the assets of a borrower conpany-in-
liquidation, but only after notice to the Oficial

Li qui dator or the |iquidator appointed by the

Conpany Court and after hearing him

iii) If a financial corporation acting under Section 29 of
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the SFC Act seeks to sell or otherwi se transfer the
assets of a debtor conpany-in-liquidation, the said
power could be exercised by it only after obtaining
the appropriate pernission fromthe conpany court

and acting in terns of the directions issued by that
court as regards associating the O ficial Liquidator
with the sale, the fixing of the upset price or the
reserve price, confirmation of the sale, holding of the
sal e proceeds and the distribution thereof anpng the
creditors in ternms of Section 529A and Section 529 of
the Conpani es Act.

iv) In a case where proceedi ngs under the Recovery of
Debts Due to Banks and Financial Institutions Act,

1993 or the SFC Act are not set in notion, the

concerned creditor is to approach the conpany court

for appropriate directions regarding the realization of
its securities consistent with the rel evant provisions

of the Conpanies Act regarding distribution of the
assets of the conpany-in-I|iquidation.

19. Now reverting back to the case on hand, we find that the
directions issued by the conpany court are in the interest of all the
creditors and are well within its jurisdiction. But we find nmerit in the
submi ssion that the conpany court was not justified in not ordering a
fresh valuation of the properties. Having regard to the |apse of tine, we
are satisfied that a fresh valuation is necessary. W direct the conpany
court to get a fresh valuation done by a valuer fromthe panel of valuers
of the H gh Court. The other directions issued by the conpany court are
affirmed.

21. The appeal is thus disposed of affirmng the directions
i ssued by the company court, but with a nodified direction for getting a
fresh valuation of the properties as indicated in the earlier paragraph

22. W make no order as to costs.




