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PETI TI ONER
STATE BANK OF I NDI A AND OTHERS

Vs.
RESPONDENT:
STATE BANK OF | NDI A CANTEEN EMPLOYEES UNI ON( BENGAL Cl RCLE)
DATE OF JUDGVENT: 17/ 04/ 2000
BENCH

A.P.Msra, M B. Shah

JUDGVENT:

Shah, J.

Leave granted, in SLP (G vil) No.7229 of 1999 which is
filed against the Award dated 7th Cctober, 1998 passed by
Central CGover nient I ndustri al Tribunal, Calcutta in
Ref erence No. 2 of 1992.

Cvil Appeal ' Nos.552-553 of 1994 are - filed against
judgrment and order dated 2nd Septenber, 1993 passed by the
H gh Court of Calcutta in Wit~ Application No. of
1993 deciding the question whether the enpl oyees of the
canteens of some of the branches of State Bank of India
(hereinafter referred to as SBlI in short) can claimto be
absorbed as enpl oyees of the State Bank of I ndia?

In the said Wit Application the State Bank of 'India
Canteen Enpl oyees Uni on sought the relief that the  canteen
enpl oyees who were ostensibly enpl oyed by the Loca
| mpl enentation Commttee (LIC for short) as per the schene
franed by the SBI for providing certain amenities were in
fact enployees of the State Bank. It was contended that
canteen facilities are nmeant for serving tea, neals to the
enpl oyees of the bank and the salary of canteen enployees
are paid by the Inplenmentation Conmttee from the  funds
created by the bank for the same. It was pointed out that
SBI and SBI Staff Federation reached an agreenment which is
contained in the Handbook of staff welfare activities and
canteen facility is one part of such welfare activities,
which is |ooked after by the LIC for which funds. are
provided by the Central Board of the Bank as subsidies out
of its annual profits. The H gh Court directed that the SB
is bound to treat themits enployees in all the “branches,
where such canteens exist and to treat them equally as
enpl oyees of the bank and not to peer at such enployees
through the opaque curtain of the LIC

Furt her, t he State Bank of I ndi a Enpl oyees
Association (Bengal Crcle) for and on behal f of enployees
of the canteens established in the branches of the bank on
the basis of welfare scheme propounded by the bank in or
about the year 1963 raised a dispute for which Governnent of
India by order dated Septenber 17, 1975 made a reference to
the Tribunal as under: -

Whet her the demand of the workmen of the State Bank
of India represented by the State Bank of India Enployees
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Associ ation, Bengal Crcle, for treating the staff of such
cant eens which are run by the Local | mpl ement ati on
Commttees, as worknmen of State Bank of India for giving
themthe sane status, pay and facilities as are available to
other C ass-1V enployees of the Bank is justified? If so,
to what relief the workmen concerned are entitled?

The Tribunal considered that whether canteen staff
should be regarded as workmen of the Bank is a relevant or
substantial dispute between the Bank and its workmen and
after considering the various facts arrived at t he
conclusion that the canteen enpl oyees were worknen of the
bank and they would be entitled to the same status, pay and
ot her facilities as are available to other dass-1V
enpl oyees of the Bank and those rights will accrue in their
favour we.f. 01.11.1976. That award dated 30.11.1976,
known as Justice Midu Award, was challenged by filing
appeal ~bearing Cvil Appeal No.840 of 1977 in this Court,
whi ch was admitted and the operation of the Award was stayed
pendi ng hearing and di sposal of the appeal

Pendi ng appeal, on 31st October, 1977 the Bank and Al

India State Bank of India Staff Federation arrived at first
settl enent. The terms of the settlement inter alia provide
that the Bank w'll ~“take over from the concerned Loca
| mpl ementation Comrittees at 51 branches and of fices
mentioned therein, the nanagenent and running of the staff
canteens and conduct the same in the nmanner provided in the
schene attached to the agreenent: The settlenment also
provided that the Bank will provide the canteen staff, who
will be appointed and paid by the bank instead of by way of
subsi dy. The agreenent further provides for absorption of
the canteen enployees of the said 51 branches if they
qualify in an interview and found physically fit in a
medi cal exami nation and after verification of character and
antecedents in the usual manner. ~Thereafter between the
same parties, a second settlement took place /on 17th
Sept enber, 1984 which inter alia provided that the Bank will
take over fromthe concerned Local Inplenentati on Comittees
at local head offices, regional offices and such branches
having a minimumstaff strength of 200 where the canteens
are still being run by the said commttees and conduct the
sanme in the manner provided in the scheme attached to the
settl enent.

On the basis of the aforesaid settlenments, the G vi
M scel | aneous Petition No. 39299 of 1985 in Civil Appea
No. 840 of 1977 was filed before this Court by the parties
for disposal of the appeal interns of the  conprom se
arrived at between the parties. |In that application it has
been inter alia stated that two settlenents, which have been
reached between the Managenment and the Staff Federation on
31.10.1977 and 17.9.1984 respectively have been acted  upon
and the sane are in operation and the operation of the
i mpugned Award is stayed by this Court. It was stated that
under the circunstances, the functioning of the canteens and
the service conditions of the canteen enployees in Benga
Circle were governed by the ternms of the aforenentioned two
settlenents and that the said settlements have been regarded
by the Managenent as well as the Staff Federation to be fair
and reasonable and in view of the fact that t hese
settlenents have been in operation it was submitted that it
woul d be in the interest of justice to dispose of the Appea
in terms of the said settlenents in substitution of the
i mpugned Award. It was, therefore, prayed that the appeals
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be disposed of in terns of settlenents dated 31.10.1977 and
17.9.1984 in substitution of the inmpugned Award dated

30.11.1976 in Reference No.63 of 1975 published in the
Gazette of |India dated 25.12.1976. Hence, this Court

passed the follow ng order on 14.10.1985 in pending appea

chal | engi ng Justice Midu Award: -

The settlenent is recorded and the appeal is disposed
of in terns of the conprom se

After disposal of the said appeal, it is contended
that the wunabsorbed canteen workers formed uni on known as
Worknmen represented by the State Bank of India Canteen
Enpl oyees Union in February, 1988 and they filed an
application for clarification of the order dated 14.10.1985
passed by this Court. That application was di sposed of by
passing the foll owng order: -

Learned  counsel for the applicants states that the

applicant's ~shall~ raise their dispute in the appropriate
forum and this petition nmay consequently be permtted to be
wi t hdr awn. This application is accordingly allowed to be
wi t hdr awn.

Thereafter, /a third settlement was arrived at on 9th
January, 1991 between the Bank and Al India SBlI Staff
Federation which inter alia providedthat whereas, a review
of such provision of canteen facility wunder the said
agreement was undertaken in 1977 and 1984 and Agreenents
dated the 31st COctober, 1977 and 17th Septenber, 1984 were
arrived at to the effect that canteens at - Local Head
Ofices, Zonal Ofices, Specified Branches and ot her
Branches/ Offices, where mninmmstaff strength was not |ess
than 200, would be taken over by the Bank and the ' staff
thereat wll be enployed by the Bank on full tine basis.
These settlenents were in affirmation of the sai d
understanding between the parties and with a /'view to
stream ine the adm nistration and control of canteens taken
over by the Bank. It was further agreed as per paragraph 48
of the mnutes of the bipartite discussions-held with the
Federation on 9th June, 1989 that the Bank will take over
from the concerned Local Inplenmentation Comrittees at such
of fices/branches having a minimumstaff strength of 150 on
that date, where the canteens are still being run by -the
said Committees, subject to the conditions that the existing
prem ses at Branches/offices are considered adequate for
establishing a full fledged canteen and conduct the sanme in
the manner provided in the scheme attached to the aforesaid
Agreenent dated the 31st October, 1977 provided, however,
that the particulars of canteens to be so taken over and the
date of such taking over will be decided nutually- by the
Bank and the Federation fromtime to tine. The | staff
canteens at Branches/offices where staff strength is  |ess
than 150 will continue to be run and managed by the Loca
| mpl enmentation Committee, as hitherto, and staff thereat
will continue to be engaged by such committees on such terns
and conditions as they may deci de.

Subsequently, a dispute was raised by the State Bank
of India Canteens Enpl oyees Union (Bengal Circle) and the
Government by order dated 22.1.1992 nade reference to the
I ndustrial Tribunal as stated bel ow. -

Wet her the action of the managenent of State Bank of
I ndi a, Al ambazar Branch, in not regularising the services of
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the workman Shri  Judhisthir Debsena, as canteen boy in
class-1V cadre of the bank, and in denying him the ful
salary for the nonth of April, 1991 is justified? If not,
what relief the workman is entitled to?

Pendi ng the Reference, 4th settlenent dated 2nd April
1992 was arrived at between the parties which inter alia
provided that Bank will take over from Local |nplenentation
Comm ttees concerned at such offices/branches having a
m ni mum staff strength of 100 where canteens are still being
run by the said conmttees.

Thereafter, on refusal by the Bank to absorb rest of
the canteen enployees, a wit petition was filed by the
Uni on of canteen enployees in the Hi gh Court at Calcutta on
3.6.1993. The | earned Single Judge declined to pass any
interim order ~and directed the S.B.1. to file affidavit.
Agai nst that ~ order, appeal was filed before the Division
Bench of the Hi gh Court. The parties agreed that the wit
petition —and ~the appeal be disposed of together by the
Di vi sion Bench. The Division Bench by its judgnent dated
2.9.1993 held that the wit petitioners being the bal ance of
the canteen workers were entitled to be absorbed as Bank
enpl oyees.

Agai nst that judgnent, the Bank preferred Cvil Appea
Nos. 552 and 553 of 1994 before this Court. At the time of
hearing by order ‘dated My 5, 1998, this Court passed
interimdirection {(1998) 5 SCC 74} as under: -

In the circunstances, taking advantage of t he
pendency of the identical issue in Ref. No.2/92 before the
Central CGovernnent I|ndustrial Tribunal at Calcutta, instead

of directing the parties to go before the sanme Tribunal in
this matter as well, to avoid delay and in the interest of
bot h the parties, we direct { the Central Gover nment

Industrial Tribunal to expedite the hearing of Ref. No.2/92
and render the Award within six nmonths. The parties’  shal

avoid taking adjournnents. The party, aggrieved by the
Award of the Tribunal to be passed pursuant to the direction
as given above, will be at liberty to nove this Court.

These appeals will be listed after the disposal of the

Ref erence by the Central CGovernnent |ndustrial Tribunal as
aforesaid alongwith the SLP, if any, filed against the Award
of the Central Government |ndustrial Tribunal

In view of the aforesaid directions, it appears that
the Tribunal expedited the hearing of the reference in
guestion. Prelimnary objections were raised by the |earned
counsel for the Bank to the effect that (1) since the
wor kman was never engaged by the managenent, no industria
dispute in terms of Sections 2(k) of the Industrial D sputes
Act, 1947 (herein after referred to in short as the 1.D.
Act) exists. Under Section 2(k) there nust be relationship
of nmaster and servant between the enployer and enployee;
the sponsoring Union is neither a union of the enpl oyees of
the Bank nor any of the enployees of the Bank is a menber of
the said union. (2) the Union cannot represent any workman
as it has not sufficient number of menbers withinits fold
to give it a representative character. Agai nst that,
| earned counsel for the Union contended that the Bank
enpl oyees are al so nenbers of the sponsoring Union and when
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a reference is made under Section 10 of the Act there is a
presunption of existence of an industrial dispute. He
further contended that the nanagenent should be estopped
from raising this contention of maintainability of the case
i nasmuch as the nmanagement did not take this point before
this Court in SBls case which was pending in CA
No. 552- 53/ 1994.

After discussing the contentions, the Tribunal held
that it is required to decide the reference both on point of
mai ntai nability as well as on nmerits. It held that there is
no rel ati onship of enployer and enpl oyee between the Canteen
boys appointed by the Local Inplenentation Committee (LIC)
run canteens and the Bank. The Tribunal dealt with the
contention that the Bank has an obligation to maintain
canteens and held that since anenity for canteen can be
provided for in ~various ways  |ike through contractors,
cooperative societies or any independent body without really
mai ntai ni ng such canteen by the bank, it cannot be said to
have created any obligation for the Bank to run canteens.
The Tribunal negatived the contention of the |earned counse
for the enployees that in view of Justice Mdidus award
passed in Reference  No.63 of 1975, the canteen boys are
direct enployees of the Bank, hence, the concern workman
should be held to be an enployee of the Bank, by holding
that in that case, conprom se was entered into between the
parties, therefore, the award havi ng been substituted by the
settlenents, no question of the Union clainmng any right
under the said award can ari se.

Thereafter, the Tribunal considering the question
whet her there is any simlarity between the LI'C run canteens
and the canteens run by the Bank - observed that adnmittedly,
the canteen of those branches of the ~Bank having ' staff
strength of 100 and above are directly run by the nanagenent
of the Bank and the canteens having | essor staff strength
are managed by the LIC, forned by sone of the staff of the
Bank al ongwi th Branch Manager as ex-officio President. ' From
the evidence on record, the Tribunal found that” the Bank
provides canteen facilities to its enployees as anenities
and for that purpose set up of canteens is provided by
giving subsidies by the Bank. The canteens are run by the
LIC and the Bank has nothing to do with the supervision or
the day to day running of the canteens. The conposition of
the LICis entirely fromthe menbers of the staff with the
Branch Manager as Ex-Oficio Secretary. The control of the

Bank, if any, over the LICis limted being Jits Branch
Manager, Ex. Oficio Secretarys for accountability. of

proper utilization of the anmobunt paid as subsidy. Such
control, if it can at all be said to be control by the Bank

over the LIC, being neither effective nor all pervasive no
guestion of the canteen boys, who are enpl oyees of the LIC
being enployees of the Bank can ari se. Further, regular
appoi ntnent to any post in the Bank being al ways proceeded
by certain tests of the candi dates, the canteen boys cannot
claim to be enployees as they had not gone through those
tests. Therefore, the canteen boys cannot be said to be the
enpl oyees of the Bank

The Tribunal further negatived the contention that the
Banks action in giving appointnent to sone of the persons
doi ng sane nature of work on the basis of consideration that
those persons who are rendering service in bigger branches
having the staff strength of 100 and above should be
absorbed, while those rendering service in branches having
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| essor staff strength wll not be entitled to such
regul arization, is discrimnatory. The Tribunal observed
that wunder Section 46 of the Factories Act it is obligatory
that canteens are to be established where nore than 250
workers are enployed. |In Section 25 Kof the Industria

Di sputes Act, 1947 provisions have been made in respect of
those enployees working in bigger establishnents. Further

the discrinmnation, even if there be any, being the outcone
of protracted negotiations between the parties from 1977 to
1991 as expressed in four settlenents between the Bank and
the Union which represented all enployees of the Bank till
1988 at |east, before the sponsoring union was born, ceases
to be discrimnatory as the elenents of give and take is
necessary conmitrment in every amicable settlenent. The
Tribunal follow ng the decision in Reserve Bank of India v.
Wor kmen, {(1996) 3 SCC 267} held that the enpl oyees of LIC
run canteens shall not be entitled to the regularization as
there /s no relationship of enployer and enpl oyee between
the Bank and the concerned workman. The Tribunal further
held that ~the menbership of the sponsoring union being
l[imted to persons who are not enployees of the bank, as it
transpires from evidence, the concerned union is not
permitted under lawto raise an industrial dispute under
Section 2(k) of the Act.” The Tribunal al so considered the
decisions of this Court Hussainbhai v. The Alath Factory
Thezhilali Union and others, {(1978) 4 SCC 257}; M MR

Khan and others v. Union of India and others, {1990 (Supp)
SCC 191} and Parimal Chandra Raha v. LIC of India, {1995
Supp. (2) 611} and observed that in Hussai nbhais case the

Court considered the position of the contractors enployee.

Finally the Tribunal relied on RBlIs case (Supra) and held

that wunless there is any statutory obligation for the
managenent to provide enploynment to the canteen boys, no
guestion of accepting them as enployees of the Bank can
ari se. Accordingly, the Tribunal held that the concerned
enpl oyee Judhi sthir Debsona was not entitled to any relief.

Agai nst that Award of Tribunal, Enployees Union filed
special |eave petition before this Court, whichwas /listed
on 14.5.1999 and was ordered to be tagged along with CA
Nos. 552- 53/ 1994.

At the time of hearing of these appeals, the Ilearned
counsel for the parties submtted that for deciding these
matters following two questions would be required to be
dealt with by this Court: -

(i) Athough, it is not a statutory obligation to
provide canteen, whether it is otherwi se an obligation of
the bank to provide canteen?

or

VWhether it has an obligation to provide facilities to
run the canteen?

It is admitted position that inlawif there is an
obligation to provide a canteen, the enployees working in
the canteen woul d be enpl oyees of the Bank, and if not, the
enpl oyees working in the canteen may not becone part of the
establ i shrment .

(ii) Secondly, whether the petition for sanme cause of
action was nmamintainable after the order dated 14.10.1985
passed by this Court in Cvil Appeal No.840/1977, wherein
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the award passed by Justice Midu was challenged and this
Court substituted the said award by passing the order the
settlenent is recorded and the appeal is disposed of in
ternms of the conpronise on the basis of application filed
by the parti es.

It is contended that in view of the aforesaid order it
is not open to the enployees working in the canteen to
re-agitate the question that they woul d becone enpl oyees of
t he Bank.

M. Jaydeep Kar, |earned counsel for the Enployees
Union submtted that the Bank has an obligation to provide
canteen facility on the basis of Sastri Award. For that

purpose, he referred to paragraph No.609 of the Sastri Award
dated 26.3.1953. He also referred to the Hand-book on Staff
Wel fare Activities prepared by the S.B.1. on 08.8.1963 on
the basi s of © agreenent between the Bank and the
representative of the Staff Federation, which provides for
Staff Welfare Fund and a schene for creation, conduct and
accounti ng procedure of such funds.

As against this, M. Shanti Bhushan, |earned senior
counsel for the Bank submtted that neither Sastri Award nor
Hand- book on Staff 'Welfare Activities provides that it would

be obligatory to S.B.lI. to provide canteen facilities to
its enployees. Sastri Award pertained to disputes raised by
Al'l  India Bank enpl oyees Associ ati-on-and was not limted to

State Bank of India.  The Hand-book prepared by the S. B.lI
for the Welfare Schene of its enployees al so does not cast
any such obligation.

For appreciating the contentions raised by the | earned
counsel for the parties, we would refer to the relevant part
of Sastri Award upon which reliance is placed by the | earned
counsel for the enployees. Chapter begins with Item No.8
Right to existing terns of service. Thereafter, para No.
602 nentions that what was considered was Ri ght to existing
terns of service where they are nore liberal than those of
the awards of this Tribunal and paras 603 and 604
specifically deal with the denmand of the Unions -affiliated
to the All-India Bank Enpl oyees Association that no rights
as on 8.4.1951 of any enployee shall be altered to the
prejudice of the enployee concerned including demands  of
various associations of Inperial Bank of ~India enployees
with regard to the privileges in any respect whatsoever.
After considering the contentions in paras 608 and 609 it is
observed as under:- 608. |If any option is to be given at
all, it should be left to the exercise of  individua
di scretion of each worknan concerned, and in our opinion the
option should be exercised only once.

609. The next inportant question relates to the scope
of this option i.e., whether it should be only wth

reference to what 1is called the totality of all the
pre-existing terms and the totality of all the terns of our
awar d. The worknmen demand that distinctive groups of

benefits shoul d be recogni zed and the choi ce shoul d be given
with reference to each of such groups. The banks oppose the
splitting up of the totality of the terms of service.
Several distinctive groups in relation to the npnetary
benefits, present and future, and service conditions and
other anenities do exist. In our judgnment such distinctive
groups should be sorted out and a choice should be given
with reference to the pre-existing terns and the ternms of
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our award in relation to sone at |east of the groups but
taki ng each of themas one unit. Even the Banks Counsel had
to admit that in evaluating the benefits of pre-existing
terms and the terms of our award there are certain service
conditions which cannot be valued in ternms of npDney. We
have carefully considered the matter of grouping and we are
of the opinion that the grouping should be on the follow ng
l'i nes:

(1) Pay, dearness allowance, special allowance, house
rent allowance, and officiating allowance.

(2) Provident Fund.

(3) Gatuity and Pension.

(4) Bonus.

(5) 'Leave Rul es.

(6) Working hours and overtine.

(7) Conditions of service other than working hours and

(8) Amenities e.g. canteen, club-house paynent of
taxes etc.

We are of the opinion that no option should be given
in respect of the fol lL.owi ng groups -

(1) Leave Rules. (2) Wirking hours and overtine. (3)
Condi tions of service other than working hours and overti ne,
and

(4) Amenities, except as otherwise provided for in our
awar d.

W nmay in particular nmake it clear that there will be
no choice in respect of the following items viz., ~other
al  owances, and nedical relief except as  otherw se
provided for in our award. |In these matters also the

awarded ternms will apply to all the workmen.

From the aforesaid quotation, it is apparent that the
di scussion in the award with regard to the canteen facility
is not confined to only enployees of the State Bank of
I ndi a. Secondly, it deals with the contention that option
shoul d be given to the enployees for opting for pre-existing
facilities and the Award nekes it clear that i ndividua
option should be given wth regard to items No.1l to 4
nanmely, pay, dearness allowance and other allowances, PF
gratuity and pension and bonus. However, no option should
be given wth regard to the service condition for |leave
rules, working hours and overtine, other conditions —and
anenities except as otherwise provided for in the award.
This woul d not nmean that paragraph 609 of the Award cast any
obligation that anenities, such as canteen, club-house
paynment of taxes etc. must be provided by the Bank
Learned counsel for the appellant failed to point out any
part of the Award which makes it obligatory for the Bank to
provide canteen facilities by running a canteen. Award only
nmentions what type of anenities could be or were provided by
various banks and for that it has been stated that canteen
cl ub-house paynent of taxes etc. would be such amenities
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for which no option can be given to the enpl oyees, neaning
thereby if <canteen facilities or other anenities are
provided by the Bank no choice to individual enployee is to
be given because as stated in the award there are certain

service conditions which can not be valued in terns of
noney. It nowhere nentions that Banks shall provide

canteens for its staff. Therefore, it is difficult to
accept the contention of the |earned counsel for the
enpl oyees that the aforesaid paras cast an obligation on the
S.B.1. for running canteen.

The |earned counsel for the enpl oyees further placed
reliance on Hand-book on the Staff Wlfare Activities

prepared by the S.B.I. 'on the 08.8.1963 on the basis of
agreenment between the Bank and representative of the Staff
Federation. It provides for Staff Wl fare Fund and a schene

for creation, conduct ~and accounting procedure of such
funds, and the rel evant part thereof is as under

STAFF VELFARE FUND Creati on, Conduct and Accounting
Procedure (i) The Staff Wlfare Fund consists of funds
sanctioned annually by the  Executive Committee of the
Central Board of the Bank. ~The funds to the extent utilised
are drawn fromthe charges account at the end of the year
The funds are the property of the Bank earmarked for
providing anenities to the staff and carrying out welfare
activities for the enployees of the Bank as a whol e.

(ii) It is for Central Ofice to allocate suitable
ampunts to the various Circles to be utilised for the
wel fare activities in the Crecles.

(iii) For certain welfare activities organised and/or
conducted at the Central |evel, separate funds are allocated
by Central O fice as per the provisions made.

(iv) Welfare activities are/generally of the follow ng
nature but the list is not exhaustive:

a) pronotion of canteen facilities
b) provision of libraries and readi ng roons

c) encouragenent of sports and ganes i ndoor and
out door

d) pronotion of cultural activities

e) inproved nedical facilities including reservation
of beds in hospitals and sanatoria

f) establishnent of holiday homes and conval escent
Homes

g) educational facilities provision of educationa
schol arships etc. to sons and daughters of enployees and
reservation of seats in schools

(v) At each Local Head Ofice there should be a Grcle
Welfare Conmittee to organise, conduct and supervise the
wel fare activities in respect of offices located in the area
covered by the Crcle. One of the main functions of the
Crcle Wlfare Conmittee wll be to allot funds either
generally or activity-wise for the welfare activities in the
offices located in the area covered by the Circle including




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 10 of 16

Central Ofice establishments. It will also be the function
of the Circle Wlfare Commttee to satisfy itself that funds
are being utilised properly for the purpose intended.

(vi) Local Inplenentation Commttees should be forned
at each Branch and al so at the respective Regional Ofices,
Local Head Ofices and Central O fice establishments & other
offices, if any, to determne the particular welfare
activity or activities to be conducted at their respective
establishments out of the funds allocated to them by the
Crcle Wlfare Committee and within the heads of activities

speci fi ed. Such Local Inplenmentation Conmittees will be in
charge of the nmanagenent of the welfare activities, |if
necessary, through sub-committees and will also suggest

which consulted by the Crcle Wlfare Committee, the
particul ar types of activities which should be undertaken at
the respective offices. These Committees wll render
appropriate accounts of the Circle Wlfare Conmttees every
si X nmonths or -as otherw se directed.

Promotion o f Canteens Subsidy (11) (a) In order to
provide further subsidy to staff canteen fromoutside the
scope of the staff  welfare fund the wages of canteen
enpl oyees on a uniformscale on nonthly basis : paid out of
the Banks Charges Account, on the basis of the nunber of
enpl oyees served at the canteen as shown in Annexure | at
the end of this Chapter. It may, however, be noted that it
will not be in order to utilise for the canteen any anount
excess of its actual wage bill or the prescribed ceiling as
shown in Annexure-l, whichever is |less. Werever canteen
enpl oyees are engaged by the Local |nplenentation Commttee
their wages in excess of the subsidy will have to be borne
by the LIC.

This hand-book also nakes it clear that bank would
earmark the funds for providing anenities to the staff and
carrying out welfare activities for the enployees of the
bank as a whole. Cause (iv) quoted above nentions various
wel fare activities which my be carried out, such as,
pronotion of canteen facilities, provision of libraries and
readi ng roomns, encouragenment of sports and games (indoor and
outdoor), pronmotion of cultural activities, inmproved nedica
facilities including reservation of beds in hospitals -and
sanat ori uns, establishnent of holiday hones and conval escent
homes, educational facilities which may include provision of
educational schol arships etc. to sons and  daughters of
enpl oyees and reservation of seats in schools. | This clause
(iv) no where provides that said welfare activities are to
be carried out by the Bank. On the contrary, it has/  been
specifically nent i oned that it woul d pr onot e such
facilities. Particularly for canteen the words used are
promoti on of canteen facilities. |t nowhere provides that
Bank shall establish canteens or provide canteen facilities
and that 1is in the consonance with the schene of giving
subsidy for various welfare activities depending upon the
requirenent in various branches. For the subsidy clause
(11) quoted above provi des el aborate procedure and how nuch
subsidy is to be given fromoutside the scope of welfare
f und. That amount is mentioned in Annexure-1 which is at
the end of the chapter providing for subsidy based on nunber
of enployees working in the branch and not on the basis of
persons working in the canteen. For the managenent of the
canteen and other welfare activities, schene provides that
Local Inplenmentation Committee should be forned at each
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branch and also at the respective regional offices, loca
head of fices and central establishment and other offices, if
any. That committee has to determine the particular welfare
activity or activities to be conducted at the respective
establishment out of funds allotted to them by GCrcle

Welfare Conmittee. Result would be in sonme cases Loca

| mpl ementation Comittee may not opt for canteen facility
but nmay opt for sports and ganes, libraries and reading
roons. There is no conpulsion on Local Inplenentation

Conmittee to run canteen. Wth regard to the funds provided
for such welfare activities elaborate checks and bal ances
are kept but that would not nean that Bank is conducting
such establishnment of running canteen, library, sports and
ganes or other cultural activities. From the aforesaid
scheme it is difficult-to draw any inference that the Bank
is under any obligation to run canteens or have library or
provide for such other anenities.

Further, this Hand-book is prepared on the basis of
agreenment. reached between the Bank and the representatives
of the Staff Federation and the staff federation has itself
settled the dispute by four agreenents dated 31.10.1977,
17.9.1984, 09.1.1991  and 2.4.1992 as stated above. Thi s
woul d al so indicate that there was no obligation on the part
of the Bank to provide canteen facilities to its staff,
ot herwi se staff federation would not have settled the appea
agai nst Justice Mi dus award, which was pending before this
Court, on the basis of settlenents. ~Further, it cannot be
said that an outsider who is not enployed by the Bank, but
who is working in the canteen run by the LI.C can cl ai mthat
he is discrimnated. Discrimnation between two equals nmay
arise in case where enpl oyees are appointed by the Bank

Furt her, as there was no statutory, | egal or
contractual obligation of the Bank to run the canteen or
provide for canteen in its branches, the Tribunal was right
in relying upon the decision in/RB.Is case (supra). In
that case, three different categories of canteens [Canteens
run by the Inplementation Committee, Cooperative Societies
and Contractors] were being run and the Reserve Bank of
India was making grant by way of subsidy @95 per cent of
the <cost incurred by the canteens for payment of salary,

P. F. contri bution, gratuity, uniform etc. besi des
provi di ng fuel, water, fixtures, utensils, furniture,
electricity, premses etc. free of charge. In-the canteen

run by the Inplenentation Conmittee (Canteen Committee), out
of the 12 representatives 3 of themwere fromthe Bankthe
Currency Oficer, Personnel Oficer and the Oficer fromthe
Personal Policy Departnent. The Currency Officer is to be

appointed as the Chairman of the Canteen Conmittee. The
Bank relieved four enpl oyees who were in the Committee, two
for full day and two for half day to supervise the

day-to-day affairs of the canteen. Further, the Committee
could not increase the strength of the canteen enployees
wi thout the perm ssion of the Bank. The rates of eatables
also could not be revised without the consent of the
Manager . They could not effect any wage revision wthout
the approval of the bank. The Bank was al so reinbursing the
expenses incurred over the periodical nedical check-up of
the enployees attached to the kitchen and counters. 1In the
background of the said facts and after considering the
earlier decisions and the contentions, the Court held that:
- (a) There is no right in the Bank to supervise and contro
the work done by the persons enployed in the Comrittee nor
has the Bank any right to direct the manner in which the
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work shall be done by various persons. The Bank has
absolutely no right to take any disciplinary action or to
direct any canteen enployee to do a particular work.

(b) In the absence of any obligation, statutory or
ot herwi se, regarding the running of a canteen by the Bank
and the details relating thereto simlar to Factories Act or
the Railway Establishment Manual, and in the absence of any
effective or direct control in the Bank to supervise and
control the work done by various persons, the works in the
canteen run by the | mpl ementation Committee (Cant een
Conmittee) cannot cone within the ratio laid down by this
Court in MWR Khan case

(c) As per the agreenent the Bank has detailed the
subsidy and other facilities afforded by it to run the
canteen and has al so stipul ated certain conditions necessary
for conducting the canteen in a good, hygienic and efficient
manner . | i’ke -insistence of the quality of food, supply of
food, engagenent of experienced persons etc. Such conduct
cannot in-any nmanner point-out any obligation in the Bank to
provi de canteen as wongly assuned by the Tribunal

(d) On the facts of this case, in the absence of any
statutory or other legal obligation and in the absence of
any right in the Bank to supervise and control the work or
the details thereof in any manner regarding the canteen
wor kers enployed in'the three types of canteens, it cannot
be said that the rel ationship of master and servant existed
between the bank and the various persons enployed in three
types of canteens.

In the present case also, the facts are simlar
There is no obligation statutory or otherwise to run the
canteens by the Bank. The scheme as stated above only
provides for grant of subsidy, for pronoting running of
canteen and if some nobre cost is.incurred in running the
canteen, the nmenbers of the staff working in that particular
branch are required to bear it. The Bank is not enploying

the canteen workers. The Bank is . not supervising or
controlling the work or the details regarding the canteen or
its enpl oyees appoi nted by the Local | mpl ement ati on
Conmittee. Auditing the work of Local |nplenmentation

Conmittee whether subsidy given by it is properly utilised
or not, also would not be a ground for holding that Bank is
having any control in running the canteen. Bank is not
taking any disciplinary action or directing any canteen
enployee to do a particular work or for that purpose no
schene is laid down by the Bank. Not only this, the /other
nost inmportant aspect is the recruitnent by the Bank is to
be made as per the statutory rules framed by it after giving
proper advertisement, test and/or interview As agai nst
this, for appointing a canteen enployee there are no rules
franed by the Bank.

Learned counsel for the enployees referred to clause
(12) of the Scheme which provides that canteen should be run
on no profit no loss basis. The said clause also makes it
clear that subsidy provided is only to the extent of funds
made avail able and that concerned nenmbers of the LIC would
ensure that articles are purchased on cash paynment and no
liability is incurred fromany source. It has nothing to do
with the running of the canteens by the Bank. It is part of
the schene which provides how efficiently the LIC should run
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t he cant eens.

Learned counsel for the appellants further relied upon
the decisionin MMR Khan and Gthers v. Union of India
and OGthers [(1990) Supp. SCC 191] and submitted that status
of the enployees of the canteen run by the LIC should be
that on non-statutory recogni zed canteens as held in the
said case. |In our view, that very judgnent was considered
by this Court in RB.Is case and was distinguished
Therefore, it does not require further discussionin this
matter. However, it is to be stated that in that judgnent
itself, the Court has observed that the canteens run by the
different Railway establishnments were classifiable into
three categories, nanely,

(1) Statutory CanteensThese are canteens required to
be provided compulsorily in viewof Section 46 of the
Factories Act 1948.

(2) Non-Statutory Recogni zed CanteensThese are run by
any establishment which may or nmay not be governed by the
Act, but which admittedly enploy 250 or less than 250
enpl oyees and hence, it is not obligatory on the Railway to
mai ntain them However, they have been set up as a staff
wel fare neasure where enpl oyees exceed 100 i n nunber. These
canteens are established with prior approval and recognition
of the Railway Board as per the prescribed detailed in the
Rai | way Est abl i shment Manual

(3) Non- st at ut ory Non-T ecogni zed cant eensThese
canteen are run at establishments under category (2) above,
but enploy 100 or |ess than 100 enployees and are
established w thout ©prior approval or recognition of the
Railway Board. Wth regard to the enployees in categories
(1) and (2) above, the Court held that they are Railway
enpl oyees for all purposes and they cannot be deprived of
the status nerely because sone other enployees sinilarly or
dissimlarly situated may also claimthe sanme status. Wth
regard to the third category, the Court held that enpl oyees
of non-statutory non-recogni zed canteens are not entitled to
claim the status of the Railway servants because Rail way
adm ni stration was having no control on their working. It
al so observed that no rul es whatsoever were applicable to
the recruitment of the workers and their service conditions.

In the present case, in our view, the canteens run by
the LIC in a branch having strength of Iess than 100
enpl oyees are non-statutory non- recogni zed canteens hecause
admttedly there is neither statutory provision ~nor any
obligation arising out of award or contract between the
enpl oyees of the Bank in running such canteens. As  stated
earlier, finally the 4th settlement was arrived at between
Al India SBI Staff Federation and the Bank which inter alia
provides that Bank wll take over canteens from Loca
| mpl ement ati on Conmmittees concerned at such of fices/branches
having a mnimmstaff strength of 100 where the canteens
are still being run by the said Comittees. Hence,
contractual obligationis limted to that extent. For the
canteens run by the Local Inplenentation Conmttees, there
is no question of its recognition by the State Bank as in
the case of recognised canteens in the Railways where
Rai lway Board granted recognition to the canteens as per
prescribed detail in the Railway Establishment Manual . On
the contrary, the status of canteens run by the Local
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| mpl ement ati on Conmittees woul d be non-statutory
non-recogni sed canteens. The enpl oyees of such canteens
wer e not wunder the control of the Bank and their
appoi ntnents are not governed by any rules framed by the
SBI .

The |earned counsel for the enployees further relied
upon the decision in Parinmal Chandra Raha and Qhers v.
Life Insurance Corpn. O India and Qhers [1995 Supp (2)
SCC 611] and submitted that as held in para 25 of the said
decision, it should inpliedly be held that Bank was under an
obligation to provide canteen facilities to the enpl oyees as
part of the service conditions. Relevant para is as under:-

What energes fromthe statute |aw and the judicia
decisions is as foll ows:

(1) Whereas under the provisions of the Factories Act,
it is statutorily obligatory on the enployer to provide and
mai ntain ' canteen for the use of his enployees, the canteen
becomes a part of the establishnment and, therefore, the
workers enployed in such canteen are the enployees of the
managemnent .

(ii) \here, ‘although it is not statutorily obligatory
to provide a canteen, it is otherwise an obligation on the
enpl oyer to provide a canteen, the canteen becones a part of
the establishment  and the workers working in the canteen
the enployees of the managenment. The obligation to provide
a canteen has to be distinguished fromthe  obligation to
provide facilities to run canteen. The canteen run pursuant
to the latter obligation, does not becone a part ' of the
establ i shment.

(iii) The obligation ‘to provide canteen may be

explicit or inmplicit. Wiere the obligation is not
explicitly accepted by or cast upon the enpl oyer either by
an agreenent or an award, etc., it nay be inferred fromthe

ci rcunst ances, and the provisions of the canteen may be held
to have beconme a part of the service conditions of the
enpl oyees. VWet her the provision for canteen service has
become a part of the service conditions —or not, IS a
guestion of fact to be determned on the facts and
circunstances in each case

Were to provide canteen services has becone a part of
the service conditions of the enpl oyees, the canteen becones
a part of the establishment and the workers in such canteen
beconme the enpl oyees of the nanagenent.

(iv) \Whether a particular facility or service has
become inplicitly part of the service conditions of the
enpl oyees or not, wll depend, anong others, on the ' nature
of the service/facility, the contribution the service in
guestion nmakes to the efficiency of the enployees and the
establishment, whether the service is available as a matter
of right to all the enployees in their capacity as enpl oyees
and nothing nore, the nunber of enployees enployed in the
establ i shnment and the nunber of enpl oyees who avail of the
service, the length of time for which the service has been
continuously available, the hours during which it 1is
avai l able, the nature and character of nanagenent, the
interest taken by the enployer in providing, nmaintaining,
supervising and controlling the service, the contribution
made by the managenent in the formof infrastructure and
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funds for making the service available etc.

As stated above, in the present case there is no
statutory or otherw se obligation of the enployer to provide
the canteen. Therefore, the aforesaid decision would have
no bearing. However, the | earned counsel for the enployees
submitted that obligation to maintain canteen nmay be
explicit or inplicit as held in the said decision and that
can be inferred fromthe facts of the present case as the
Bank has admitted by four settlenments stated above that it
woul d provide canteen facilities to the enployees where
staff strength in a particular branch is 100 and above. He,
therefore, submitted that thereafter there cannot be any
discrimnation for remaining branches. Hence it should be
impliedly held that there is an obligation to run the
cant eens. In our view, this type of inference is not
possi bl.e because the SBI Staff Federation in various
settlenents stated above has not considered it to be an
obligation ~of the Bank to run such canteens. At the nost,
it can be inferred that Bank has an obligation to pronote
running of canteens at its branches as a part of its staff
wel fare activities.

Further, we /entirely agree with the decision rendered
inthe RB.lIs case (supra) by the three-Judge Bench and the
facts in the present case are simlar to the facts of that
case. Presuming ‘that privilege ~ of providing cant een
facilities to the enployees exist, yet it would be difficult
to hold that the Bank shoul d provide the said facility by
runni ng canteen by itself. To pronote canteen facilities by
provi di ng subsidy or other facilities is al t oget her
different fromrunning the canteen. Running of a canteen in
a snmall branch having staff strength |less than a particul ar

[imt wmy not be economcal, but may be a waste. It has
been pointed out by the | earned counsel for the Bank that in
sone areas, staff strength may be |l ess than 10. Furt her

the appointnent of the enployees by the Bank ‘has been
regulated by the State Bank of India General Regul ations,
which are statutory regulations framed by the Reserve Bank
of India with previous sanction of the Central CGovernnment .in
exerci se of powers conferred by sub-section (3) of Section
50 of the State Bank of India Act, 1955. 1In the case of
canteen enpl oyees run by the LIC, the Bank does not have any
control in their appointnent and the aforesaid recruitnent
rules are not required to be observed.

W may nmention here that |learned counsel for. the
enpl oyees submtted that in such cases Court should Iift the
veil and find out the real situation and if that is done it
woul d be apparent that as a part of the service conditions
Bank is required to provide canteen facility to its
enpl oyees. W may state that there is no veil ' and,
therefore, there is no question of lifting it. The Schene
franed by the Bank is crystal clear. It provides that Bank
shall pronote certain welfare activities for the benefit of
its enployees. One of such welfare activities is pronotion
of canteen facility. There is a vast difference between
promoti on and providi ng.

Furt her, whet her Bank shoul d provi de cant een
facilities in a branch having staff strength of 100 or nore
enpl oyees on the basis of bipartite agreenent between the
Bank Managenent and Al India SBI Staff Federation, is a
matter of policy decision and nay depend upon viability and
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ot her factors of running of such canteens at other branches.
It is for the Bank to decide in which branches canteen
facilities should be provided and not by the enpl oyees of
the canteens run by the Local Inplenentation Committees. At
the nmost, enployees of the Bank can rai se such a contention

The | earned counsel for the appellant further
submitted that LIC consist of enployees of the Bank and
those enployees are directly under the control of the Bank
therefore, it should be held that Bank is the enployer of
the persons working in the canteen. This subnission, in our
view, 1is totally far-fetched. Firstly, it is to be stated
that in a canteen which provides facilities to the nenbers
of the staff, outsider is not required to be included in the

Conmittee or its Managenent. |In the case of RBI (Supra),
the LIC not only consisted of Bank enpl oyees but some Bank
enpl oyees were required to do full tinme work. Still,

however, “this Court has not considered that Bank was having
any control in working of the canteens.

We nay al'so state that in the present case there is no
guestion of application of provisions of the Contract Labour
(Regulation & Abolition) ~Act, 1970 and, therefore, the
decisions rendered by this Court interpreting the said Act
are not discussed.

We, therefore, hold that enployees of the canteens
whi ch are run ‘at various branches by t he Loca
| mpl ementation Comittees as per the welfare schene framed
by the SBI would not becone enpl oyees of the Bank as the
Bank is not having any statutory or contractual obligation
or obligation arising under the Anmard to run such canteens.
Hence, it 1is not necessary to decide the second question
that fresh petition for the same cause was not mmintai nabl e
in view of the order dated 14.10.1985 passed by this Court
in Cvil Appeal No.840 of 1977.

In the result, appeals (CA Nos.552-553/1994) filed by
the State Bank of India and others are allowed and the
i mpugned judgnent and order dated 2nd Septenber, 1993 passed
by the H gh Court of Calcutta is quashed and -set-aside.
Appeal filed by the Workmen represented by the SBI Canteen
Enpl oyees Union (Bengal Circle) against the Award dated 7th
Cctober, 1998 passed by the Central Government Industria
Tribunal, Calcutta in Reference No.2 of 1992 is disnissed.
There shall be no order as to costs.




