http://JUDIS.NIC. I N SUPREVME COURT OF | NDI A Page 1 of 6
PETI TI ONER
UNI ON OF | NDI A AND ANOTHER
Vs.
RESPONDENT:

HARI SH CHANDER BHATI A AND OTHERS
DATE OF JUDGVENTO08/ 12/ 1994

BENCH:
HANSARI A B. L. (J)
BENCH

HANSARI A B. L. (J)
KULDI P SI NGH (J)

Cl TATI ON
1995 SCC. (2) 48 JT 1995 (1) 233
1994 SCALE (5)144

ACT:

HEADNOTE

JUDGVENT:

The Judgrment of the Court was delivered by

HANSARI A, J.- The perennial dispute of Service Lawinter se
seniority between pronotees and direct recruits-has surfaced

again in this appeal. This tinme the parties in dispute are
of ficers bel onging to DAN

50

(Del hi and Andanan and Ni cobar lslands) Police Service (the
Servi ce). To resolve the lis we shall have 'to first

determine as to when the respondents can be said to have
becone nenbers of the Service and then we have to find out
as to howthey are to be placed in the seniority list to be
prepared as required by Rule 29 of the DANI Police Service
Rul es, 1971 (for short 'the Rules’).

2. Wil e naking appointnments to the Service, proportion  as
specified in Rule 5 has to be honme in mnd-which, “under
normal circunstances is 1: 1 qua pronotees and direct
recruits, which, however, for reasons to be recorded, may be
varied in the exigency of public service. The | respondents
herein, who are 4 in nunber were appointed after. they had
gone through the procedure of selection nentioned in Rule
24. They admittedly did not cone to be appointed  as per
Rul e 16. They came to occupy the pronotional post of
Assi stant Comm ssi oner of Police, by virtue of what has been
provided in Rule 25. W would be called upon to determne
whet her the respondents were appoi nted under sub-rule (1) or
sub-rule (3) of this rule. After having done so, we would
be required to see as to how their seniority vis-a-vis the
direct recruits has to be deternined.

3.Rules 4, 14, 15, 16, 24, 25 and 29 of the Rules are
rel evant to determne the controversy at hand and they read
as bel ow

"4, Strength of the Service.- (1) The
aut hori sed pernanent strength of the Service
and the posts included therein shall be as

specified in the Schedul e.
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(2) The nunber of selection grade posts in
the Service shall be 13 per centof t he

aut hori sed permanent strength of the Service.
(3) The Central CGover nirent or t he
Admi ni strator, subject to such conditions and
[imtations as may be specified by the Centra
Government, mmy, by order, create duty posts
for such period as may be specified therein
14. Conditions of Eligibility and Procedure
for Selection.- (1) The Conmittee shal
consider from time to tinme the cases of
of ficers eligible under clause (b) of sub-rule
(1) of Rule 5, who have served in the
respective cadre or posts, as the case nay be,
for not less than two years and prepare a |ist
of officers recommended for appointment after
taking into account the actual vacancies at

the time of selection and those likely to
occur during a year. The sel ection for
inclusion in the list shall be based on nerit
and suitability in al | respects for
appoi ntnent to the Service with due regard to
seniority.

(2) The seniority of the officers eligible
for consideration by the Commttee under sub-
rule (1) shall be determined by the Centra
CGovernment with due regard to the dates of
their ‘appointnments on a regular basis to the
respective cadre or posts, the pay scales of
the posts etc.:
51
Provided that the persons belonging to the sanme parent
service or Departnment shall be ranked inter se in order of
their relative seniority in the parent Servi ce or
Department, as the case may be;
(3) The names of persons included in the list shall be
arranged in order ofnerit.
(4) The |list so prepared shall be forwarded by the
Committee to the
Cent r al Gover nnment .

15. Consultation with the Conmssion.- (1) The list
prepared under Rule 14 together with the relevant records
shall be forwarded by the Central Governnent to t he
Comm ssion, where consultation with the Conm ssion is

necessary or where the Chairman of the Conmittee desires
that a reference be nade to the Conmission along with the
rel evant records.

(2)1f the Comm ssion considers it necessary to [ nake any
change in the list received fromthe Central Governnent’ the
Commi ssion shall inform the Central Governnent ~of the
changes proposed by it.

*(3) The list shall finally be approved by the 'Centra
CGovernment after taking into account the changes, if  any,
proposed by the Conm ssion, and where any changes suggested
by the Conmmi ssion are not accepted, the reasons for such
non- acceptance shall be recorded in witing.

(4)The list thus finally approved shall be in force unti

a fresh list is prepared for the purpose in accordance wth
these rules. Al persons except those under the Himacha
Pradesh Admi ni stration who i medi ately bef ore the
commencenent of these rules were borne on the |ist approved
by the Central Governnent under sub-rule (4) of Rule 15 of
the Del hi, H nachal Pradesh and Andanan and Ni cobar |sl ands
Police Service Rules, 1965, shall be deened to have been
included in the sane order in a |list approved under sub-rule
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(4) of this rule.
*Substituted we.f. 12.74 vide MHA Notification No.
U14012/ 10/ 73- UTS, dated 2-12-1974.
16. Appointnment to the Service.- Appointnent to the Service
shall be made in order of nerit in the list referred to in
sub-rule (4) of Rule 15 with due regard to the proportion
specified in Rule 5.
24. Selection for Oficiating Appointnent.-I1f at any tine
the Central CGovernnent is of the opinion that the number of
officers available in the list referred to in sub-rule (4)
of Rule 15 for appointnents to duty posts is not adequate
havi ng regard to the vacancies in such posts, it may direct
the Committee to consider the case of officers who have
officiated for a period of not |less than three years in any
of the cadres mentioned in clause (b) of sub-rule (1) of
Rule 5 and prepare a separate list of officers selected
The selection for-inclusion inthe list shall be based on
merit and suitability in all respects for
52
of ficiating  appointnents to duty posts with due regard to
seniority. The provisions of sub-rules (3) and (4) of Rule
14 and Rule 15 shall~ apply nmutatis mnutandis in t he
preparation of the selection Iist under this rule.
25. Oficiating appointnent to duty posts of the Service.-
(1) If a nenber of 'the Service is not available for holding
a duty post, the post may be filled on an officiating basis-
(a) by the appointnment of an of ficer
included in the list ' referred to in sub-rule
(4) of Rule 15, or
(b) if no such officer is available, by the
appoi nt nent_of an officer included in the |ist
prepared under Rule 24.
(2) Notwi t hst andi ng anything contained in these rules if
the exigencies of public service so require, a duty post for
whi ch a nenber of the Serviceis not available my be filled
on an officiating basis by the ~appointnent wth prior
consultation with the Conm ssion of an officer belonging to
a State Police Service on deputation for such period or
peri ods ordinarily not exceeding three years as the Centra
Government nmay consi der necessary.
(3)Notwi t hstanding anything contained in these rules,
where appointnment to a duty post is to be made purely as a
| ocal arrangenent for a period of not exceeding six _nonths,
such appointnment nmay be nade by the admnistrator from
persons who are included in the |list prepared under sub-rule
(4) of Rule 15, or Rule 24 or who are eligible for inclusion
in such a list
(4) Any appointnent nmade under sub-rule (3) (shall . be
reported by the Administrator to the Central . Governnent
forthw th.
29. Seniority.- The Central Governnent shall prepare a |ist
of menmbers of the Service arranged in order of seniority as
determ ned in the manner specified bel ow
(1) Menber of the Service appointed at the
initial constitution under Rule 17 shall - be
ranked inter se in the order of their relative
seniority in the Delhi, H nmachal Pradesh and
Andaman and Ni cobar |slands Police Service:
Provided that if the seniority of any such
of ficer had not been specifically determ ned

before the commencenent of these rules, it
shal | be as deternm ned by t he Centra
Gover nment .

(2) Seniority of person appointed to the
Servi ce under clauses (a) and (b) of sub-rule
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(1) of Rule 5 after the initial constitution
under Rule 17, shall be determ ned as foll ows:
(a) Persons recruited on the results of the
conpetitive examination in any year shall be
ranked inter se in the order of nerit in which
they are placed at the conpetitive exam nation
on the results of which they are recruited,
those recruited on the basis of an earlier
exam nati on
53
bei ng ranked senior to those recruited on the
basi s of |ater exam nation
(b) The seniority inter se of per sons
recruited by selection shall be determ ned on
the basis of the order in which their nanmes
are arranged in the list prepared under Rule
14, those recruited on the basis of an earlier
selection bei ng ranked senior to those
recruited on the basis of a |later selection
(c) The relative seniority of di rect
recruits and of pronotees shall be determ ned
according to the rotation of vacanci es between
direct -recruits and pronotees which shall be
based on the quotas of vacancies reserved for
direct recruitnent and pronotion under Rule
5."
4, From the above, it is clear that for a person to be
appoi nted under subrule (1) of Rule 25, he has to be an
of ficer whose nanme is included in the list referred to in
sub-rule (4) of Rule 15 or one prepared under Rule 24.
Insofar as sub-rule (3) is concerned, this requirement is
not to be satisfied, and further, appointnment under that
sub-rule cannot exceed six nonths and is nade as ‘a |oca

arrangenent . The respondents are those whose nanes ' found
place in the list prepared under Rule 24 and their
appoi ntnents not having been nade purely as a | oca

arrangenent for a period not exceeding six nonths, 'we have
no difficulty in wupholding the view of the Centra
Admi ni strative Tribunal, Principal Bench, whose judgnment has

been i mpugned in this appeal, that respondents wer e
appoi nted under sub-rule (1).
5. There is no serious dispute to this position even by

| earned Additional Solicitor General, Shri Tulsi, who has
appeared for the appellants. H's first real contention is
that despite the appointnents being under sub-rule (1), the
respondents cannot be taken to have been appointed to the
Service and as such the direction of the Tribunal to treat
them as permanent appointees instead of as 'officiating
hands, is not in consonance with what has been provided in
the Rules. Shri  Tulsi subnmits that appointnent to the
Service can be nade only as visualised by Rule 16 and this
can be of those whose names find place in the list referred
in sub-rule (4) of Rule 15. The respondents not being  such
i ncumbents, they cannot be treated as permanent appointees
to the Service

6. This submission would not be correct if heart of the
mat t er is looked into. To put it differently, t he
submission is not correct in substance, but is so only in
form We have taken this view because an exani nation of
Rule 24 shows that the list prepared as required by that
rule, has also to satisfy the requirenments of provisions of
sub-rules (3) and (4) of Rules 14 and 15. This shows that
the incunbents whose nanes find place in the list prepared
as contenplated by Rule 24 are al so those who have been duly
sel ected and consultation with the Commi ssion has al so been
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Central CGovernment as well for its doing the needful. There

is thus no difference in substance between the list

prepared, as
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contemplated by Rule 14 read with Rule 15, and the one
vi sual i sed by Rule 24. So, there appears to bhe no
justifiable reason to regard Rule 24 selectees as in any way
inferior to Rule 14 selectees. According to us, they stand
alnost at par. It is because of this that clauses (a) and
(b) of sub-rule (1) of Rule 25 have virtually nmade no
di stinction between these two categories of incunbents.

7. Shri  Tul si, however, contends that Rule 25 visualises
of ficiating appoi ntnent. and not pernanent; and t hat
appointnent is required to be nmade when a nenber of the
Service is not available. ~Though this is so, but the facts
of the present case would show that though the appointments
were stated to be officiating these continued for a very
| ong period, which in the case of Respondent 1 was of about
12 vyears as he cane to be appointed under Rule 25 on 6-11-
1972 and  was fixed permanently in the slot nmeant for
pronotees on 28-7-1984. ~ An officiating appointnent for over
a decade cannot be treated as fleeting appointnment with no
service benefits to be-given. Any other view would very
seriously prejudice such a service-hol der who, even after
havi ng rendered service equal to those of per manent
appointees for a long period, and “that too for proper
functioning of the Service, would be denied the benefit of
the sanme for no cogent reasons. ~Any other viewis bound to
have a denvoralising effect inthe Service as a whole. As
the appoi ntnents under Rule 25 are al so to duty posts, which
may formpart of the strength of Service because what has
been stated in Rule 4(3), we are of the view that justice of
the case and the need to preserve the efficient functioning
of the Service would require to treat the appointnents of
the respondents as permanent, despite their having been
first appointnent on officiating basis.

8. The real hub lies in the placenent of the respondents
in the seniority list. Shri Tulsi has urged that we nmay not
do anyt hing, because of the |long period for whi ch
respondent s have served, which would be against the
principle of seniority enmbodied in Rule 29.As per clause
(c) of sub-rule (2) of this rule inter se seniority has to
be determined according to the "rotation of vacancies
bet ween direct recruits and pronotees”, which shall be based
on the quotas of vacancies reserved for direct recruitment
and pronotion under Rule 5, which, as already noted, is in
the ratio of 1: 1. The |earned counsel, on the strength of
recent decision of this Court in Syed Khalid R zvi v. ~ Union
of Indial contends that present is not a case where
seniority can be determined on the basis of continuous
of ficiation. Shri  Tulsi earnestly prays that we rmy not
depart for the requirenent of Rule 29 as sanctity of law is
greater than interest of sone individuals. It is also
submitted that the present is not a case as to which it can
be said that quota rule has broken down, in which case
al one, seniority which is required to be determ ned on the
basis of quota can be fixed on the basis of length of
service. W are rem nded that the quota rule has becone an
i nseparabl e part of our service jurisprudence, as

1 1993 Supp (3) SCC 575: 1994 SCC (L&S) 84: (1994) 26 ATC
192
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it allows a harnonious conbination of fresh blood and old
experi ence, and we may not do anything to cause dent to this
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useful principle.

9. The strenuous contention of Shri Gupta, appearing for
the respondents, is that the present is a case on all fours
with OP Singla v. Union of India2 in which case this Court
in a simlar situation took the view that seniority was
required to be determ ned on the basis of |ength of service,
despite there being quota in appointnment to the Service in
that case al so, which was taken to have broken down.

10.1n our view, a few scattered appoi ntnments agai nst the
guota rule as have been given here, cannot be taken to be
breakdown of the principle of quota. Such appointments are
at times made in exigency of service because of non-
avai lability ei t her of . direct recruits or sui tabl e

i ncumbents for pronmotion.. In Singla case2 breakdown was
read because of the | anguage of the service rule concerned
and the way appointments had cone to be nuade. The fact

situation and provision in the rules are different here.
Singla case2 cannot, therefore, come to the aid of the
respondent’s.

11. According to us, the just and proper order to be passed
would be to direct the appellants to treat the dates of
of ficiating appoi ntnents of the respondents as the dates of
their regular appointments and then to place them in the
seniority list as required by Rule 29 i.e. to interpose a
direct recruit in between two pronotees as per their
respective inter se seniorities; and we direct accordingly.
The seniority would, therefore, be refixed of all concerned,
not as per length of service alone as ordered by the
Tri bunal, but as indicated by us.

12.Before <closing, it-is required to be stated that we
have not appreciated the stand taken by the appellants.
This is for the reason that enployers like the appellants,
who are required to be nodel enployers, should not take a
stand which is unfair. They have to treat both the w ngs of
the Service fairly, as both are equally inportant insofar as
they are concerned. The need for making this observation
has been felt because what we find is that despite an
i ncumbent |ike Respondent 1 having served for nore than a
decade followi ng his appointnent, the stand taken is that he
shoul d be taken to have becone a nmenber of the Service from
1984 and not from 1972, being oblivious of the fact that for
nore than 12 years he had discharged the functions of the
hi gher post to the satisfaction of all concerned. Denial of
such long period of service for the purpose of seniority is
an unjustified and arbitrary act which a nodel enployer has
to eschew.

13. The appeal 1is disposed of as per direction given
earlier. 1In the facts and circunstances of the case we make
no order as to costs. Special Leave Petition (C) No. 22013
of 1994 (CC No. 21852 of 1993)

14. This petition stands disposed of in terms “of the
judgrment in CA No. 2481 of 1993 delivered today.

2 (1984) 4 SCC 450: 1984 SCC (L&S) 657: (1985) 1 SCR 351
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